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The Subject of Marriage 


Broadly speaking, marriage is a contract between two parties, 
male and female, in terms of which they are bound to each other 
subject to certain personal and social rights and duties. 


The Definition of the Word Nikaah 

The corresponding Arabic word for marriage, is NIKAAH which 
literally construed, means to have sexual intercourse or to unite. 
Thus it is said in Arabic :- 


"The trees got married when ees 2 oy RY 0D 
the wind blew and they in ` cb bs >} geet SRS 
3,9-7% 


clined towards each other uu AA 
. | . | 
while. the branches entangled 7 ya; 2 
with one another”. 


Nikaah, however, as an Islamic legal concept has been variously 
defined by Islamic scholars with the variation dependent upon 
whether the emphasis is placed upon the matrimonial contract 
itself (also known as Agd) or the sexual act (also known as Watt) 
which consummates the matrimonial contract. 


The HANAFIY-YAH school of thought hold the view that the 
Nikaah is constituted by the sexual act between the married 
couple and that the matrimonial contract which precedes it but 





only prefigures such sexual act. This view is consistent with the 
literal meaning of the word, NIKAAH. 


Thus when the word Nikaah is employed in either the Holy 
Qur'an or the Sunnah, without specific reference to the marital 
contract, then the meaning ascribed thereto is WATT. By way of 
an illustration of this interpretation the following verses from 
Surah Nisaa' (verse 22) in the Holy pa will suffice : 


SMA S Eis y5 
AEREE Ue, = E 


"And marry not women whom Ct 


your fathers married, except 
what is past". 


Since there is no reference in the above verse to the marital 
contract as such, the Hanafiy-yah argue that what the said verse 
seeks to prohibit is not so much the marital contract but rather the 
* sexual union between a son and his step-mother. It is conse- 
quently according to this interpretation, the sexual union which 
constitutes the immortality and not so much the marital contract 
which precedes it. 


With reference to the following verse, the Hanafiy-yah give a 
different interpretation: 


"So if the husband divorces his seso 2 


as EAA 
wife (thrice) irrevocably, he “At ot eo vp 
cannot after that, remarry her o ni 55 i aga WA 


until she has married another 


m 


man 
(Suratul Baquarah : verse 230) 


The Hanafiy-yah interpret the word Nikaah in this verse as 
signifying the marital contract (Aqd) and not the union (Watt). 
The above interpretation is based on the fact that the injunction is 
aimed at the woman. The Hanafiy-yah further claim that the 
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word, Watt signifies an act to be performed in which the woman 
does not play an active role. She is only a passive partner. 


If the above interpretation of the word, Nikaah is correct, then it 
means that a man may enter into a marriage with a woman whose 
husband has irrevocably divorced her, with the sole purpose of 
making her eligible for remarriage to her former husband, by 
divorcing her without consummating the marriage. 


The above interpretation, however, is with the greatest respect to 
the said school of thought, not correct since it flies in the face of 
the Sunnah which clearly negates it. Our Nabiy Muhammad 
SA.W has clearly stated that the Tahleel (when the woman be 
comes Halaal for her first husband for remarriage) is only after 
the consummation of her marriage to another man. 


There is an incident that occurred during the time of our Nabiy 
SA. Wregarding the wife of Rifa-ah who had thrice divorced her. 
She questioned the Nabiy S.A. W whether she could only perform 
the Aqd ? The Holy Prophet asked her: 


"Do you desire to return to 4 a, 3 ere see l 2A zA 
Rifa-ah? The Nabiy said: "No A 

az) ç ce ss - 
until you taste of him and he A SI = x Ju 
taste of you". PRE sy dars pigs 905 


The above words used by the Holy Prophet S. A.W without doubt 
signifies the sexual act. 


Imaams Shafi-iy, Malikiy and Hambaliy all interpret the word, 
Nikaah as meaning the Agd and not the Watt. Their interpretation 
is based on the figurative meaning of the word Nikaah. The 
interpretations are therefore in juxtaposition to one another. 


From this we deduce that this interpretation is the direct opposite 
of the literal meaning. 


It is therefore more appropriate to assimilate both interpretations 
in order to get a better understanding of the word, Nikaah which 
is at times equated to Agd and Watt. 


The third interpretation of the word, Nikaah is to do with the 
"Technical" meaning thereof i.e. "FIQH TERM". Here the 
Ulamaa hold the view that the word, Nikaah indicates, that the 
husband by power of the marital contract is guaranteed conjugal 
rights, and is not entitled to ownership of his wife. 


When the Agd has been solemnized, the husband can make use of 
the woman's body to enjoy sexual intercourse with her at all 
reasonable times allowed by the Sharee-ah, subject to him fulfill 
ing all obligations due to his wife in strict accordance with the 
Sharee-ah. The wife who is now subject to marital power cannot 
and may not refuse his attentions. 







While the relationship created by marriage involves companion- 

Ship, love, affection, mutual services and sexual intercourse, it 

lso restricts the husband from assuming that he owns his spouse, 

body and soul. One of the most important consequences of a 

marriage that can never be altered by the parties is that from the 
moment they marry, the husband owes his spouse a duty of 
support. There is no reciprocal duty of support from the wife to 
the husband. Therefore the husband is not allowed to assume that 
whatever his wife owns is also now owned by him. 


Ill informed husbands are under the false illusion that a marital 
contract is like a business contract, whereby the husband assumes 


absolute power to administer her property exactly as he pleases 
without any restraint. 


A husband has no automatic right to demand his spouse to cook, 
wash and to do the general house chores without question. Allah 
did not create womenfolk to be like a beast of burden. They are 
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a boon (NI'MAH) to us since they ensure the growth of man as a 
way of life, living and dying. Allah says: 


a ° or “ # 4 
"They (the womenfolk) are os 3 ep CK 
your coverings and you are ee ae 
their coverings". od old 


(Suratul Baquarah (verse : 187) 


They have certain rights and likewise men too have theirs. The 
scale of justice must never ever be transgressed. In Surah Talaq 
(verse 06) Allah says: 


"If they give suck to your chil 
dren, then give them their pay 
ments". 


Sag SS ai Sy 


Sis 


=e 
>3>! 


% 


This verse further proves that the husband do not possess them 
since the Nikaah only gives the husband the right to their bodies 
only to satisfy his sexual needs and nothing else. 


If we consider the following analogy. Identical twin brothers 
marry identical twin sisters. Erroneously the one brother sleeps 
with his sister in-law (twin sister) and realises his error later, the 
Sharee-ah then stipulates that the brother who slept with her, 
must give her a dowry for having slept with her. A marital 
separation comes into effect immediately and the aggrieved 
woman must undergo an Iddah (period of waiting). 


If she is pregnant, then the Sharee-ah regards such a child as 
legitimate. The dowry which is given to this woman belongs to 
her and not to herhusband to further proof, that, if the woman had 
entirely became the possession of the man through the Agd, then 
the dowry would have been his, which is not the case. This type 
4 error is called WAT USH SHUBU HAH 
WA 4 (sex through a judicial error). 
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ee ee 


NOTE : We learn thus, that when the contract is solemnized the 
following factors become effective : she will become unchaste and that she may even degrade herself 
character wise. The Sharee-ah clearly stipulates that when two 


a) The husband takes possession of the woman's body only. people live together and their being together leads to inchastity, 
b) He can command her to sleep with him even though she is character degradation or that they are even a bad influence on 
busy at her oven preparing food for her. their children, then the Husband must either divorce her with 


justice or cover her with justice sexually. 
c) This is his sole right and this right is not afforded to her, 


When we speak of the Aqd with all its rules and regulations, it is 
meant the Aqdush Shar-eeyu^^ldifrwhich signifies a marital 

"I swear in the Name of the gees Siete contract that conforms to the matrimonial formula as prescribed 
one in whose power my soul on wasi sä sy by Islamic Law. 

lies. Any woman whose hus 

band calls her to her bed and 


she refuses him, then whatever $ SÄ SYI calle als 
* ! ck $ 


Upon the above facts the Nabiy S.A.W has said : 


~j 231 asl yal SEU — There are certain circumstances in which a marriage will be 
f 2 unlawful and thus void. A marriage is unlawful if : 





is in the heaven (i.e. The An a) The marriage contract was entered into of which the 

gels) will show their anger and o> \Gle lhe LE woman was still under Iddah of any form. 

displeasure towards her until las WA b) A woman marries a man who already has four wives. 

the husband becomes satisfied Jee Ji : ; 

with her again". Wa aa, | c) One of the party is a Khunthal Mushk.il Sak agr 
i petir z (Hermaphrodyte). 

According to this, the woman has no right whatsoever to com 

mand her husband to sleep with her should she have a strong d) People related to each other by blood or affinity. 

sexual urge. This interpretation is the most ARJAH or RAAJIH e) Radaa' (foster relationship) gj 


mo '\\(preferable/acceptable) viewpoint. 


as f) Musaaharah (family ties through marriage) o Le. 
There are some Ulamaa however among the Shafi-iys who hold 


the opinion and say that the definition of the word Nikaah infers g) Non believers, Mushriks (polytheist) or Murtads (Apos 
that both parties have a duty to have sexual intercourse with each tates) like Ahmadies/Quadianies/Baha-ies etc. 

ther si they both h others bodies. The wif 
o zi Sali BG pi ea’ = caulk SAA It is also necessary that the Agd must be performed with the 
therefore compel the husband to submit to sexual intercourse and T Pes 
vice versa. Should the husband withhold conjugal rights from his a 
spouse then this action on his part will be Haraam on him. 1) TheLab (mode of elocution of the person rep 
He will now be the cause that she will be bodily harmed, or that resenting the bride) 
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2) The Quabool (aggaptance by the husband) 
3) The Shaahidayn (Twe Witnesses) 


4) The Waliy Jj (woman's representative) 


The Hukum of the Nikaah 


Marriage like any other Hukum of the Sharee-ah is subject to the 

following five decrees. It is either Fard, Sunnah, Mubaah, 

Haraam or Makrooh. We will deal with each of the five Ahkaams 
* individually. 


The Nikaah Which is Mubaah 


When a man is competent to fulfil all the requirements necessary 
to sustain a Nikaah, but marries exclusively for the purpose of 
deriving sexual pleasure therefrom, such a Nikaah is designated 
as Mubaah. 


The Nikaah Which is Waajib 


The Nikaah is Waajib on the man when he is by the means to 
support a wife in accordance with the rules laid down by the 
Sharee-ah in the BAABUN NAFAQUAH, Akidi while he 
fears that if he does not marry, he would commit Zinaa’. Simi 
larly, if a woman fears that she may be harmed by hooligans or 
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that she may be attacked by an adulterer while the only way to 
protect her and her property is by means of marriage, then Nikaah 
would be Waajib in her case. The Nabiy S.A. W. has said: - 


do ap J 
"0 Ye young people! oer en Aaa w ahaa U 
among you feel that he is able j 7 ESE 
to marry, let him marry, for it el ili 9 adb oj. LJI 
will prove to be an aversion of ,-,.. 0% s+ et - 2 
the eyes and the best protec = ULI TA OF Nya 
tion for the private organ. And a os -l oy o 
he - is sa to iia let oe ee | E an ea 
him fast, as this will diminish Je f a 
his sexual urges." jo. ATIBA, Seu hy, p 


The Nikaah Which is Haraam 


It will be Haraam for a couple to enter into marriage when the 
man at the time happens to be incapable of supporting a wife. 
Should a woman agree to marry such a man while she supports 
herself, then no harm is done. Nevertheless, should it become 
apparent after a while, that the woman is not by means anymore 
to support herself, then she would be within her rights to claim 
Nafaquah (#aeintenance) from her husband. If he fails 

to support her due to the fact that he cannot afford to support her, 
then it would be Waajib for such a person to divorce such a 
woman or alternatively, the woman could also Fasakh , 

C* (dissolve) her marriage. 











The Nikaah Which is Makrooh 


The Nikaah would be Makrooh if the woman fears that she 
cannot fulfil her marriage obligations. Example: The woman has 
no desire for marriage, neither does she fear that she will commit 


Zznuu' and she also does not have any reason whatsoever for 
marriage. 


In the event of the man being unable to fulfil his obligation (of 
Support) by way of either Nafaquah or the Mahr (dowry), and 
such a man has no desire to marry nor does he have any fear of 


committing Zinaa’ then marriage for such a man will be 
Makrooh. 


Note : If a man is an Aabid (worshipper) who is by the means to 
efulfil his obligations of support and there is nothing wrong with 
him physically to prevent him from fulfilling the Aqd, then it 
would be Afdal for such a person not to enter into a marital 
contract lest it interferes with his Ibaadah. However, should he 
not be an Aabid, then it would be Afdal for him to marry so that 
his SHAHWAH (sexual urge) will not at some time or another 


lead him to what is Haraam. 
kkk 


The Nikaah Which is Sunnah 





It is Sunnah for a man to marry a woman when his intention is to 
keep himself chaste or he has a desire to have children providing 
he can afford it. The Nabiy S.A. W has said: 


"Marry affectionate and fertile “15 4, iV za si nat á. 
women. For truly I would like Ss >y y 2239 ITI 
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Oo Q 


I have the AI ka ee 
yel proud that een TER 
A followers on the Day of 54 A ey oA S~ 
Judgement. ; SH giy > slo yl ols) 


kkk 


Factors Sunnah in Nikaah 


There are many things which are Sunnah that could be done if 
one is of the intention of entering into Holy Matrimony. Among 
these are: 


1) Itis Sunnah when one is of the intention to marry, to look 

at the face and hands of the woman he wishes to marry even 1f he 
views these parts with desire or lust. Desire in this case will give 
rise to longing to be joined with her, which of course is what is 
required here. It is not permissible for a man intending to marry 
a woman to view any other parts of her body. 


Those parts of the body which the man is allowed to view, are 
also Sunnah for the woman to view. This is so, because a man’s 
emotions are aroused likewise in the case of a female when 
viewing the body of a man. 


NOTE : Should it occur that the man cannot due to unforseen 
circumstances, approach the woman he desires, for the simple 
reason that he is of the bashful type, then it is permissible for 
him to send a female to view the girl who will then furnish him 
with a physical description of her. This is based on the fact that 
such an action will promote love and affection. Therefore, 
anything that will bring two people to love and harmony is 


requested by the Sharee-ah. 
anes ihatihis is S™*, is found in a Hadeeth when the Nabiy 
said to Saydma Mugheerah Bin Shu'bah. when he pro- 
17 


. aa r nr 


posed to a certain girl: 


"Have a look at her, for it is S > 
most appropriate to view her 3 eg as 
Pprop 03 all) Ya “ts Apis ef 
in order to bring about love 2 êg di 
and affection between the two an 
" (adi 4 
of you. trey SU i OU a = 
2) It is also Sunnah for a man to propose to a Bikr (virgin). 
However, should a man have minor children from a previ 
ous marriage that rather marry a divorced woman or a 
widow. 


Problems may crop up when marrying a young girl be 
cause of the responsibility of rearing a family. She may 
not be responsible enough or mature enough to cope with 
the demands that normally go with a marriage. This 
situation can become grave and it may later lead to ani 
mosity and eventually to Talaag. 


3) Itis also Sunnah for a man who intends to seek a girl's 
hand in marriage, to see that he proposes to a woman who 
possesses Deen. When we say she must be religiously 
inclined, we mean that she must possess the quality of 
honesty and trust. On this our Holy Prophet Muhammad 
S.A.W has said :- | 


"A woman is married for four ~ 
reasons; for her money, her 
family lineage, her beauty and — 
her religion. Choose the one 
who possesses Deen otherwise 
you will have your hands 
smeared in mud." (meaning 


GS cal” iT ai Ks 
tly ards Gaels 
Bg LH cpl oli, Sabb 


ark ply sedi > yl yp 1— sji »"j 
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you will have an abundance of 


problems) 
4) The man must try at least to propose to a woman who has 
a fair amount of beauty. This will also trigger off love and 
affection. 


The Nabiy S.A.W. has said: 


- 


"The world is an object of de- 
light, and the best pleasure of 
this world, is an uprighteous 


ee a wt Se Ia e 
¢ we E LJ ui 


or; 3 X. 2 
dori zanodnt -= e's 


" 
WOfTIdH. sala cply Shd g (e olg 


N.B. When a man is aware that a certain woman happens to be 
very beautiful and he desires to marry her, but, he also knows 
there is someone else who wishes to propose to her as well, and 
who is better equipped to support her with everything required, 
while she is used to having whatever she desires, then it will not 
be Jaa-iz for such a person to marry her. Others say it is 
Makrooh to marry such a beautiful woman who is used to 
getting whatever she desires because such a man may be 
deceived by her beauty and charm and will later not be able to 
control her defiance. 


5) It is also Sunnah for a man to marry a woman who is 
fertile. A barren woman will not be able to fulfil her role 
of procreation. A means of judging whether a woman is 
possibly fertile is to look at her sister’s progeny. A positive 


indication would mean that she stands a good chance of 
being fertile. 


6) It is also Sunnah for a man to marry a woman whose 
ancestry is linked with that of the Ulamaa’ and the 
Saaliheen. This is so because the children of the Ulamaa' 
who put their knowledge into practice will be well reared 
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) 
) 





~ 1n education, Adab (culture) and Akhlaaq (morals), On 
this the Nabiy S.A.W. has said: 


Sire, 


"Beware of the green dung. A WA el gon 9 su NI 
beautiful woman growing up 
wickedly, in a house infested 
by evil." 


3 
% 


Sas sån Diha 


- 


> sla yl oly) 

7) It is Sunnah for the person who is seeking the woman's 
hand in marriage to deliver two Khutbahs (sermons). One 
Khutbah at the time of proposing (the engagement cer 
emony) and the other before the Agd is put into effect. It 
is also Sunnah for the Waliy to Khutbah when replying to 
the proposal. Khutbah signifies a speech that starts with 
Alhamdu Lillah and end of with a Doa. 


Note : There are certain people who are under the false 
impression that an engagement ceremony is Un-Islamic. This is 
not so. Sufficient as proof will be a statement made by the Holy 
Prophet S.A.W. 
"Abdullah Bin Umar said : 
"The Nabiy S.A.W forbade 2 rag eae te 
-|| a ‘ Dales 
that merchandise be bought by > Jya Seng si By 
one which has already been d ? < US Gi if J jee) 


bought by someone else 


among you, and no man i: ‘sl tg NE y f JaN = 
should seek the hand in mar 
riage of a woman whose hand as es azi a 

has already been sought by WA $ 
someone else before him, un <i HU i als bii 
less the suitor abandons her or A zako 
the suitor grants him permis aal 
sion to do so. mi ol y 
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It is thus Sunnah to have engagements so that people can be aware 
which girl's hand in marriage has already been sought. However, 
if it is known that the girl is not satisfied with her suitor, or that 
she has no confidence in her suitor, then one may then seek her 
hand in marriage. 


KKK 


Protecting each others Amaanah (Trust) 


This is a cardinal point to be observed at all times in order to 
establish a successful relationship in marriage. The Sharee-ah 
teaches us that we are all shepherds and our duty is to protect 
whatever Allah has entrusted to us. The husband is the shepherd 
of his wife and children and as such is answerable to Allah for 
them. On the other hand, the wife is the shepherdess of the 
children and her husband's wealth and possessions during his 
absence. Allah will question her hereto. 


She must remember and at all times be aware that under no 
circumstances is she allowed to give away any of her husband's 


possessions without his prior permission, be it even to her family 
or his. 


One of the most important Amaanah's between husband and wife 
are the personal secrets they share. That must be guarded. 


Saydunaa Aboo Sa-eedAl Khudriy says: "The Nabiy S.A.W has 
said: 


"One of the greatest entrust 


Š | i 
ments by Allah on the Day of cae wey ltl JA 5 
Judgement (which will be i 
questioned) is the man who d! Se ay J> ji ah eV 
opened up to his wife and she NA 


IAA 


T 
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opened up to him whereafter f 


he publicised her secrets. r= 3) 


yi 


KKK 


What is Allowed by the Sharee-ah Concerning 
Sexual Intercourse? 


It is to be remembered that no married woman is allowed to refuse 
sexual relations to her husband even though she may be busy 


doing her house chores. This is a right unto a man. She may 
however refuse his attentions when: 


a) It is Salaah time and only sufficient time is left to com 
plete a full Fard Salaah. 


b) To observe a Sunnah or Quadaa-an fast without his per 
mission. Note; even for the Quadaa-an Fard fasting, the 
woman requires the husband's permission especially if 
there is more than sufficient time left over for her to do it. 
But, if for arguments sake, she has three days Quadaa' to 
perform and there are only three days left before the start 
of Ramadaan, then she does not need the husband's 
permission now to complete it. Any sex during these 
three days will be designated as Haraam. 


c) She is in Hayd, Nifaas or recuperating from a 
gynaecological operation or even any other ailment where 


a physician of repute clearly instruct her to refrain from 
sex. 


d) The husband wants her to indulge in an unnatural sex act 
which is condemned by the Sharee-ah. The following 
questions now comes to mind. Is one allowed to have 
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sexual relations in any position? The answer is to be 
found in a text of this Hadeeth. Sayduna Jaabir reports : 


o- o - 


"That the te used to say: "If 5 gall ai Bt Nurs 7 pies ar 
a woman is approached from 

behind into her vagina and she 
becomes pregnant, then her 
child will be cross-eyed." He 


ot PM Sa z 5 AET n 
ale) HSI OP ga CIS 
ae fe pe STE ey 


E 
said: "The verse was then re ML AAA 8 ste a NSE 
pls Sls Jagi lasso 
vealed" "Your womenfolk are JF Jë J 2 35 
, i ee a a a 
like a plantation fe you, SO g0 | ils KRS STEES, 
unto your plantation however , aty X 


you choose.” te cs | aS 
Suratul Baquarah (Verse 222) 
This verse indicates that we are allowed to enjoy orgasm in any 
way as long as it is condoned by the Sharee-ah. Remember, we 
are not allowed to indulge in anal sex. This is totally Haraam. 
The person who indulges in anal sex is cursed by Allah and the 
Angels. Therefore, a husband who forces his wife to have sex 
with him while she menstruates, or while she is experiencing her 
Nifaas or through the anus, then the wife has the right to approach 
a Haakim who will them Fasakh her marriage providing that her 
testimony is proved correct beyond any dispute. 


Allah says in the Holy Qur'an : 


"And verily Allah is not T a 
ashamed of the truth." 


cs) 
Suratul Ahzaab (verse 53) 


So womenfolk must not be ashamed to approach a Haakim (in 
our country a reputable Aalim who takes the place of a Haakim 


under conditions of necessity) when Allah's laws are being vio 


23 


lated by a husband who behaves like an animal or even worse 
N.B. Oral sex is totally Haraam by the Sharee-ah. Allah says-- 


"And success to those who Z Ge et D a7 os z 
O ail IA feet 
protect their private parts ex d >y a) ug el, 
cepi gaans deir wives „or that CJK Gji Ji s =V Ji 
which their right hand pos Le S i 
sis » a: 
sesses. Truly they shall cer Ep E 8 gs 
tainly not be blamed there. W Sry WI 
$ 9 
But for: those whose desires Hs s-'jj US*4 3 
exceed beyond these limits ka få 
b sil YA GSE 
are transgressors." 2 Regt a 


Suratul Mu'minoon (verse 4) 


From the above verse Allah teaches us that He has made sex 
Halaal for us to enjoy, but, in the natural way. Any unnatural 
form of sex is regarded as Haraam by the Sharee-ah. This 
includes acts of Lesbianism and Homosexuality. In Suratus Shu- 
a-raa’ (verse 765-/66) Allah says:- 


"Do you go unto menfolk from 


x 7, xox wee! + s EIT 
among the Creation and you sisl Ue NS i 9 Ul 
| gael that which your wie d ae Fa nae za h 
Cherisher had Created for you 
in your wives? Nay: you are a Ayr fe Se S15 5f 
group of people who trans f 
gress. " i ES 


This verse was revealed to the Nabiy S.A. W. notifying him of the 
people of Nabiy Loot Alayhis Salaam (Lot). Remember how 
Allah destroyed his people? Today we have Sodom and Gomora 
all over again. When the Balaa! of Allah comes, it is going to come 
unto all "O Allah; protect us and let us die as true and firm belie 

vers of Thine Faith. Make us proud believers of Thine Deen and 
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make Thine Deen dearer to us than ourselves, our children, our 
wives, our wealth and make Thine Deen dearer to us even over ice 
cold water on an extremely hot day, Ameen. 


Allah regards such people as transgressors and in another verse 
they are called Qoumum Mufsideen Hd? 293 (A people 
who do evil).- Lesbianism is Haraam on the basis of 
Qiyaasxtdmparison). We Muslims should beware and 

should not fall foul against the evil mischief and filth perpe 

trated by those who do not possess a seed of faith in them and 


-whp neither possess any shame. 


Violence in Marriage 


Beating of any type in marriage are branded as Haraam by the 
Sharee-ah. Legally, no man or his wife has the right to incur 
physical injury to either party. It is indeed unfortunate that many 
Wives are unaware of their rights as defined by the Sharee-ah, 


with the result that they endure beatings and physical violence in 
order to protect the family as a unit. 


Muslims should guard against perpetrating such actions in front 
of family members especially children. Parents should be very 
wary of the fact that children grow up thinking that this way of 
life is to be an accepted norm and they may in future perpetuate 
such violent actions. It is also worthy to note that even under 
extreme provocation, not to revert to violence which might lead to 


the perpetrator being charged with assault to do grievious bodily 
harm. 


Although the Sharee-ah states that no woman is allowed to leave 
her home without the husband's permission, she is however 
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allowed to leave her home in this instance without fear that she 
might lose her rights as afforded to her by the Sharee-ah. 


If this continues, the Haakim then Fasakhs such a marriage. Let 
us find out what Allah has to say on this matter: 


"As for those women whom 


FS Pe z - - “ < 
you fear disobedience and dis en Cpe E 2 

5 cee Sie > ao 
loyalty, admonish Ge. CRET YA Lis 
Thereafter refuse to bed with 3 ; 
them. And lastly beat them PR pels coral 
lightly." A 


Suratun Nisaa' (verse 34) 


In analysing this verse, Allah firstly wants us to admonish 
them (not demolish them) and not to beat first and then talk 
afterwards. Impress upon her the punishment of the Hereafter 
and its dangers. In some other instances refrain from buying her 
the things she loves and is used to getting in order that she may be 
taught a lesson. All in all an intelligent man will never be short of 


admonishments to guide his wife through the trial life of mar 
riage. 


Only if admonishment has no effect on the wife, does one go into 
the second clause of the verse which teaches us to refrain from 
sharing our beds with them. This will cause the wife and her 
husband who are both now lying separately from each other, to 


reflect over their mistakes. Here the husband may just even 


refuse to speak to her to show her his extreme disappointment in 
her. 


Should this also result in failure, then beat them lightly. Allah 
says: 'WadribooHunn" ‘(Beat them lightly). The Holy Prophet 
S.A.W. makes it clear what degree of punishment it should be He 


a. . 
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said:- 

f 8" YA 
"A light beating. " (Leaving no Aa BI LA wa 
marks or scars). 


Here Allah wants the woman to realise, the eztent to which she 


has caused her husband harm. In essence he is now Justified to 
scourge her. 


The next step would be to Talaag her if she persists in being 
disobedient. Here the husband too, is taught to control his temper 


and not to violently assault his wife, but, to use restraint. Allah 
further says:- 


"That both the husband and 
wife hold their marriage to 
gether with fairness or they 
separate in kindness and un 
derstanding." 


9) 9g ae, MLAs 
ty Bie 


Suratul Baquarah (Verse 229) 


Thus to continue to assault a wife will never bring about separa 
tion in kindness as the Almighty commands but separation in 
hate. The Nabiy S.A. W. has said.:- 
eG R e ee 
"Will any among you beat his us a eS 1 
wife like a slave is beaten, and 
then at the end of the day, he 
beds with her?" 


ayy te st 
-A ara YA SN 

jz — 

EDEN aa) S e 3 ye ' 


In other words the Nabiy S.A.W. shows his disgust towards such 
a person. Further on in the verse Allah says.: 


Snel SS 


WAA ag ie ne eo 
ale IAS WE Sab | Ole 
e- 
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"If they obey you, then seek no 
way against them to harm 
them." 


me a 


Does Both Partners have Equal Rights in 
Marriage or Not? 


Allah says in the Holy Qur'an:- 


"Men are the protectors and E toner 
custodians of women because 
Allah has given the one more 
strength than the other, and 
because they have to support 
them from their means. There 


fore, the righteous women are HA Ya | sadi 5 
devoutly obedient, and they 

faithfully guard their hus yet ay A Siw 
bands possession in his ab oa „Cj LJIS oGnJlLaJli 


sence (as well as in secret) all 
that which Allah wishes of 


N <X - ua 
ajj I Qas Ley ual) 
them to guard." á 


Suratun Nisaa' (Verse 34) 


This verse makes it quite clear than men are superior to women 
physically. He also engages in war in defence of what is right 
fully his or for that of his country. He also provides for his wife 


as well as protects her. The woman fulfils her role of mother 
hood. 


Therefore, if a man obeys Allah's commandments, then the 
woman must obey her husband in every respect. But of a man 
transgresses Allah’s boundaries then the woman must not obey 
her husband if he wants her to do likewise. 


Allah further says :- 


"And women shall have rights 


6 ate a go aig ie 
creck SH fee Ged 
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similar to the rights against 
them in justice, but men have a 
degree over them." 


Jeb; SL 


” 
r a - o 


4o- 55 gais 


- 


Suratul Baguarah (Verse 28) 


This advantage is because the man has a duty of support to his 
wife and not vice versa. So, if this duty is not observed, then the 


woman could go to a Haakim. state her case, and such a marriage 
is Fasakhed if her testimony is found to be sound. 


Thus, the righteous woman will even protect herself in her 
husband's absence from committing adultery and she will not 
divulge any secrets shared between them and at all times uphold 


hishonour and integrity. Sayduna Aboo Hurairah has said "That 
theNabiy S.A.W. once said:- 


"The best of women is she, 
who when you look at her, she . 3 


makesyou happy (because it is > (h; ate iio) ai) Are SN 


to her husband to whom she iy a T 
140," bs AT gl =I—L 7 


See > 


WA YE 


WA 


displays her ornaments/body), 


and pee instruct her with Hii eset EF ate 2 
something, she obeys you, and 2 ; ag 
when you are absent from her, a heb asl 4 cc = 151G 
then she protects herself and i f 
your possessions. AS Lynas s SUL 


We now know what type of womenfolk we should choose for 
marriage. But what caliber of man, must a parent look for when 


a daughter's hand in marriage is being sought? The Nabiy made 
it quite clear when he said :- 


" When a man comes to you 
seeking your daughter's hand 


A = A 
En one 


à as 
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in marriage, and you are satis yay YA 
i ; ar 6 
fied that he is sound in religion ¢ puis 
and in character, then let them ij ci ‘$5 ji 
get married. Should you fail to 


do so, you will be the cause of er fi sa I i 7. 
dissention and discord being i 

sown on this earth and exten 

sive evil," F 


The Nabiy, S.A.W. explains what characteristics a person should 
have and what attributes must be looked at. Firstly, soundness in 
religious beliefs, He must be one that has no foreign ideas or 
ideologies which are basically unacceptable in Islaam, He must 
be proud of his Deen and his character should compliment his 
beliefs. A father must observe the manner in which the suitor acts 
towards his Deen and if this 1s satisfactory, then he looks, sec 

ondly, at such a person's moral conduct. Here one investigates 
Whether he lives righteously. We look at how he earns his money 
and how he spends it and whether he has a profession or trade 
which is Halaal or Haraam, 


Should we find his character to be satisfactory, then we have no 
reason to deny such a person one’s daughter's hand in marriage. It 
is unfortunate that the majority of Muslims look towards some 
material things than that which the Holy Prophet Muhammad 
S.A.W. instructs us to look for. We, for instance, look towards 
creed, nationality, colour, beauty and in many cases wealth. 


We at times threaten our children should they marry persons who 
conform to what the Nabiy S.A.W. had stipulated but who do not 
suit our fancies. At other times our children are even being 
disinherited by us simply, because, they had chosen as husbands 
men who hail trom a poor or average family although pious. 
While we wanted them to marry a son of a family who perhaps 
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hail Hom the very same village as we do. Then too, we claim 

that we have the most perfect religion. How beautiful the 
Messenger of Allah portrayed this when he said during his ser- 
mon at Meenoa, the second day of Tashreeq, - 


"O people! Truly your Yu á DE f all 
Cherisher is One. And your 
faheris one, Truly, there is no 


superiority of on Arab over a 


Se. 74:6 AG Pii 4 y 
bj s W oly oll 


NM and neither is a for , iM, ih oN 

WA / AA ~$ 

ever superior over an Arab, Se pi 4 A jas) yi 
A hWstad Mis not su AN 4 


perior over u red stad mon 
and neither 1s a red skinned 
man superior over a black 
skinned man, except through 


piety, (he further said) Truly 
0 people, have 1 conveyed" 


Säll ju La | J 
message? IM said: les i 
ProphetUW said: "Lei 

he who is present here (today) 


Siipi by 


" 
convey this to those absent, sya i, 


uki vs, 
À ) ` | Wa ; 
Hg: ial Jg 


TheKhutbabWbenaM”* 
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"All praise is due to AM, W p 
fist hmi w nth Uh we 


se He seek His for- 
Mena and We seek refuge in 
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the evil 


Whosoever 


selves (souls) and from 
bad deeds. 

the Almighty  Guideth 
none lead 


whomsoever Allah leadeth 


of our 
aright, 
can astray. And 


astray, none can guide him. I 
bear witness that there is none 

Allah. 
He is one and has no partner. 
And I bear witness that 
Muhammad  S.AfW. is 


servant and Messenger. 


worthy of worship but 


Allah's 
Allah 

Jzas sent him with the truth as a 

warner and a bringer of good 

news between now and the Fi 

Whosoever 

Allah and the Messenger, he is 


nal Hour. obeys 


forthright and whosoever dis 
obeys Him, then truly he 
harms none but himself and 
does not harm Allah in the 

least. Allah has said : "O ye 
who believe Fear your 
Cherisher who Created you 
and from one soul. and Created 
its mate (from the same sub 
stance) and caused many men 


and women to be spread from 


that relationship. And be con 
scious of Allah who will ques 
tion you with this (relation 


ship) and your relationship 


aJi I ULI S g g OWP 
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ein ths WS ty 


„ith your families. For verily i Jw aly cline) 


Allah is forever watching over 


JA Ct ial | ~ L 
you. "And Allah says : 0 ye “ie Bf | ll Igal Gen le 
who believe, fear Allah as he > WA 


should be feared and die not, na 

but as true submitters." And í 3 

Allah says: "0 ye who believe, , 22. t~ 7 .% 2%- (2) sy 
laal ani - UI lu « 

Fear Allah and speak righ Saal al cee tel > 

teously, He will make good 3 


aad ILI 
“Sisi 


your deeds and will forgive 
your sins. For whosoever 
obeys Allah and His Apostle, YA 4 Aa orn 
he has indeed succeeded with 
tremendous success." The 
Holy Prophet has said: "Who 
soever the Almighty has pro 


ore Le za Ya s 
Sip GU aaa agg A gd 
Wa TEENA aa 


sae A r ° 1 


aiy ir 


vided with an uprighteous 
(Saalih) woman, then he has 
been assisted with half his reli 
gion. Let him fear Allah with 
the other half (by living a righ 
teous life with her)". 


alel a auo E 


And the Nabiy S.A. W has also 
said: "0 young men! Whoso 
ever of you feels that'he is ca 


\ 2 or f: 
28) Geb kai hi ee 


ae = - 

Lall ale Sle, 6 ht me 
pable of having a woman, let - 
kim get married, Egr mar op Cl Í: Wc tas AR cas E W 
riage will cause him to lower f 2 


e oe ae 


ors asl E ki 


his gaze and protect his pri 
vate parts. And those not ca 
pable to support a woman, let 
him observe fast, for fasting 


DS 


would be to hint as though his 
sexual needs have been sup 
pressed". I have made this 


statement of mine, and I (now) saon i t 0° p VN 
, Ja th la 
seekforgiveness from Allah for A (Cer 2 a 


myself and for you, for my par “Susy Cnr ya 


ents and your parents and I 

7 o y 7 o a 7 ” 
pe EA TA ERES PAET Bi EE 
lieving men and women. 0 7 > Riser, 7 Sy) 


r = te P waa os À 7 
Muslims! Seek therefore for ol. AIF or. pl f 


giveness, for verily Allah is the di f kk 
DANGA i) co yia 


seek forgiveness for all the be 


Most Merciful, Most Compas 
sionate ". 


AL HAMDULIL LAAHI NAHMADUHOO WA NAS TA EENUHOO, WA NAS 
TAGFIRU HOO, WA NA OOTHU BIL LAAHI MIN SHUROORI ANFUSINA , 
WAMIN SAY YI AATI a'MAALINAA. MAY YAH DIL LAAHU FALAA MUDIL LA 

LAH, WAMAY YUDLIL FALAA HAADIYA LAH. ASH HADU AN LAA ILAAHA 

ILLAL LAAHU WAHDAHOO LAA SHAREEKA LAH. WA ASH HADU AN NA 

SAY YIDANA WA MOULAANAA MUHAM MADAN ABDUHOO 
WARASOOLUH. AR SALAHUL LAAHU BIL HAQQI BASHEERAN WA 
NATHEERAM BAYNA YADAYIS SAA-AH. MAY YUTI-IL LAAHA WA 
RASOOLAHOO FAQUAD RASH AD. WA MAY YA'SIHEE FA IN NAHOO 
LAYADUR RU ILLAA NAFSAHOO WALAA YADUR RUL LAAHA SHAY-AA. 

QUAALA TA AALAA. YA AY YUHAN NAASUT TAQOO RAB BAKUMUL 
LATHEE KHALAQUAKUM MIN NAFSIN WAA HIDATIN. WA KHALAQUA 
MINHA ZOUWJAHAA WA BATH THA MINHUMAA RUAALAN KATHEERAN 
WA NISAA-AA. WAT TAQUL LAAWHAL LATHEE TASAA ALOONA BIHEE 
WAL ARHAAM. IN NAL LAAHA KAANA ALAYKUM RAQEEBAA. WA 
QUAALA TA-AALAA. YAA AY YUHAL LATHEENA AAMANUT TAQUL 
LAAHA HAQUA TUQUAATUHEE WALAA TAMOOTUN NA ELLAA WA ANTUM 
MUSLIMOON. WA  QUAALA TA-AALAA. YA AY YUHAL LATHEENA 
AAMANUT TAQUL LAAWHA WA QOOLOO QOULAN SADEEDAA. YUSLIH 
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LAKUM A'MAALAKUM WA YAGHFIR LAKUM THUNOOBAKUM. WA MAY 
YUTI-IL LAAHA WA RASOOLAHOO FAQUAD FAAZA FOUZAN ATHEEMAA. 
QUAALAN NABIY YU SAL LAL LAAHU ALAYHI WA SAL LAM. MAR 
RAZAQUA HUL LAAWHUM RA ATAN SAALIHATAN FAQUAD A-AANAHOO 
ALAA SHATRI DEENIHEE. FAL YAT TAQIL LAAHA FEE SHATRIL BAAQEE. 
WA QUAALAN ALAY HIS SALAATAL WAS SALAAM. YA MA' SHARASH 
SHABAAB. MANIS TA TAA-A MINKUMUL BAA ATA FAL YATAZAW WAJ. FA 
IN NAHOO AGHAD DU LIL BASARI WA AHSANU LIL FARJI. WAMAL LAM 
YAS TA T FA ALAYHI BIS SOUM. FA IN NAHOO LAHOO WIJAA'. AQOOLU 
QOULEE HA THAA. WA ASTAGHFIRUL LAAH ASTAGH FIRUL LAAH, 
ASTAGH FIRUL LAAHA ATHEEMA LEE WALAKUM. WA LIWAA LID AY YA 
WA WALIDEEKUM. WA LISAA IRIL MUSLIMEENA WAL MUSLIMAAT. WAL 
MU'MINEENA WAL MU'MINAAT. FASTAGHFIROOH. IN NAHOO HUWAL 
GHAFOORUR RAHEEM. 


Note: This Sunnah will also be attained before the Aqd when it 
is recited by the Waliy, the bridegroom or his representative or 
anyone else. 


From this we learn that two Khutbahs comes from the side of the 
bridegroom or anyone who deputises for him and one from the 
Waliy. This takes place after the proposal when giving answer to 
the bridegroom or the one who deputises for him. 


Note of Importance. Other Ulamaa' have added a fourth 
Khutbah between... the Eeiagb. and the..Quabool. This comes 
from the husband or his deputy. This is when the Waliy says 

"Zaw Wayjtuka.....", then it is Sunnah after praising Allah 
with the opening of the Khutbah to say: 


"AL HAMDULIL LAAHI. WAS dé ACSI f SWAN raad 
SALAATU WAS SALAAMU ALAA 
RASOOLIL LAAH. SAYYIDINAA i 35 Js WA «a Jy 
MUHAM MADIN WA ALAA 

ee 
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> "O Allah! This couple (has en 


E iii 


RIK WA SAL LIM. ALAA BARA Y,., BES 
= = -J + 
KATIL LAAH. WARAJAA A MU-AW C’-P’ ae Wak je 


WANATIHEE QUABILTUZ ZAWAA)". 


Some of the Ulamaa' do not prefer this, because, we know that 
a lengthy pause between the Eejaab and the Quabool renders the 
Aqd to be Baatil. Therefore, the Ahwat (best precautionary 
measure) would be to leave it out. 

ok ok ok 


The Doa After the Marriage 


tered into the bonds of Holy 
Matrimony), place love be 
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tween them as Thou hast a>! ul oy FF CiTI SEN 


placed love and affection be 
tween our Father Adam and ete YA SÉ A nr A pee uzi, 


our mother Eve Peace and 
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And let there be harmony be 

tween them as Thou hast aS tel 
ux aR sts ims 

placed harmony and affection tow 9 ¢ £ obo 4, ip 

between Prophet Abraham 


and his wife Sarah (peace and 
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blessings on them). And put 
love and affection between 
them as Thou hast placed love 
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Joseph and his wife , 
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and affection between Prophet 
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Zulayghaa' (peace and Bless 
ings upon them). And place 
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love and harmony between 
them like Thou hast placed 
harmony and affection be 
tween our Prophet 
Muhammad S.A.W. and his 
wife Khadija R.A.... 0 Allah! 
Place love and affection be 
tween them in the same way as 
thou hast placed love and af 
fection between Sittina 
Fatimah and her husband 
Sayduna Aliy R.A.. O Allah! 
Place love, agreement and es 
tablishment between them. 
And do not bring trials, ver 
sion and separation between 
them. Bless them and grant 
them good off-spring. For 
Truly thou are the Listener of 
Prayers. 0 Allah! Grant us 
wives and off-spring who will, 
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be the comfort of our eyes, peers i MLS WA oye Ue Ls, 


give us the Grace to lead a,, 
path of righteousness. 0 Al- 
lah! Accept from us our good 
deeds, for Thou art The > j, 


Hearer, The All knowing. And gs 


accept from us our repentance , t ° 
for thou art The Acceptor of 07 


Repentance". 
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The Arkaans of Marriage The Seeghah 


The Arkaans of the Nikaah are five : This clause has quite a number of rules. These are many, includ 


D The Zouwj TJ 3 (Husband). ing the thirteen rules of buying and selling. These are : 


1) The Khitaab. This is the verbal communication between 

the two parties. If for example the one person says to the 
3) The Waliy (Representative). other: "I have sold this to Zayd", then the contract is 
Baatil. Likewise, the Waliy must say to the bridegroom "I 
have married you O! Yusuf to my daughter Fatima", and 
5) Seeghah Anno (The form of speech made up of the not, "I have married Zayd to my daughter" and he is not 
Eejaab and Quabool). We will deal with each and every Rukun present. 


oe ep Agne the lesson: 2) That the speaker must address the listener directly such as 
saying: " I have sold this to you". If he says " I have sold 

this to your hand", then the Agd is Baatil. In the Agdurt 

Nikaah, the Waliy must say: Zaw Wajtuka not Zaw Wajtu 

The Shuroots of Nikaah Yadaka. This means "I have married thy hand". This is 


incorrect. 


2) The Zouwjah (Bride) 


4) Shaahidaan Jus: (Two witnesses). 


The Shuroots of Nikaah are sub-divided as follows: wi : 
Ag 3) That the one who initiates the transaction must state what 


1) The PEE MNS dn he is selling and at what price. In the Agdun Nikaah, the 
2) The Waliy. Jfj Waliy must state who he is marrying off and it is Sunnah to 
also state at what dowry. 


3) The Zouwjayn. Ij op 
a 4 4) That both persons must have the intention which coin 


2 eee aia ayn. vitals pil cides with what is being utterred. If these words are 


We will now deal with each and every rule individually. utterred without one having the same intention, then the 
Aqd is Baatil. 


5) That there should be no other unrelated utterrance or 
speeches between the Eejaab and the Quabool. 


6) There should not be a lengthy pause between the Eejaab 
and the Quabool to the extent that one could think or feel 
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years". This is Baatil. 
that the other party has rejected the deal. 


12) That both participants in the contract must address each 
7) That the first person docs not change his statement before 


the acceptance of the other c.g. The seller says: "I have 
sold this merchandise. to you for five Rand", whereafter 
he says: "No. but for ten Rand", before the buyer could 


other. If for example, the seller says to the buyer: " I have 
sold this merchandise to you for so much and so much" 
whereupon someone else replies: "I have accepted", then 


the Agd is Baatil. 
say: "Quabiltu" (1 have accepted), then the Agd is Baatil. ee 
Comparing the. buying situation with the Nikaah, it must 13) That both participants must remain sane until the transac 
not be that the Waliy says: "I have married you to Fatima" tion has been completed e.g. If the seller says: "I have 
whereafter he says: "No, but to Khadeejah" before the sold this to you for so much and so much" and immedi 
Zouwj had the time to say: “Qubiltun Nikaah". This ately thereafter becomes insane, even before the buyer 
will render the Nikaah as Baatil. could say: 'Quabiltuhoo", then the Agd is Baatil. The 

8) The volume of speech of both parties must be audible to same applies to the Nikaah. 

both parties as well as those present. Should it occur that 14) That the Seeghah must be made of words relating to either 


the speech is audible only to the two parties and not to 


Inkaah or Tazweej. Both these words imply marriage or 
those present i.e. the witnesses, then the Agd too is Baatil. 


wedlock. 





9) That the Eejaab and the Quahool must coincide with the 

true meaning of the merchandise. If for example the seller 

says to the buyer: "I have sold you this bag of rice while EXAMPLE 

i a ji a bag of ig and the buyer Sous with the IAO RI Bave married my. daughter to you" 
idea that it is whole grain rice, then such an Agd is Baatil. ” pS : 
(abu) At, Cl") kasa G or, "I have 


Tt the Seeghah must not be made up of anything that is : ; 
i z p os married you to the woman I was made representative of ", 


foreign to the transaction e.g. "I have sold to you this ae oe 
house if so and so wants to or if Allah so Wills". Likewise, (cLii) “ls” sya Slay; 
in an Agdun Nikaah it must not be said: "I have married 
my daughter to you O Ahmad if it is Allah's Will and if my 
father's brother agrees". 


Note: If a person says : "I am marrying my daughter Fatima to 
you" in the imperfect form, then the Agd will be Baatil, because, 
such form of speech has a bearing of a promise. However if the 
11 )That the contract must not be fixed to a specified time limit person says. abl ne er Wer za 
; ! a cope) 2 

e.g. "I have sold this camel of mine to you for a period of 

one month", and in marriage to say perhaps: "O Fareed, I 

am marrying my daughter to you now for a period of six 


a > cs ¢ -o m - 2 >, ? 
"1 let you many my daughter Fatima now" OY! abl Sa SL 95! 
then it is correct. Similarly, if the person uses the term in the 
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AR ; AA es We oie ee eg 
active participle such as saying: bi el dli-jy* ^il 

"I am letting you marry my daughter" Jnne'e Muzaw 
Wijuka Ibantee Faatimah, then no harm is done and the contract 


is regarded as Sah. 


The Agd will also be regarded as Sah if it is utterred in corrupted 
words, even though the words utterred is not regarded “as lan 
guage. Example Jaw Waztuka Bintee Fatimah < a mab GY E5555 

which means to those who understand Arabic the very 
same as it is spoken correctly. 


There must not be any provision in the Aqd e.g. "I have 
married you to my daughter Fatimah if you give me such 
and such a house, or "I have married you to my daughter 
Fatimah if I find you to be acceptable and able". 





The Agd will also be correct if the Seeghah was utterred in Non 
Arabic even though the parties entering the contract understand 
Arabic. Herewith lies a rule which is, that they must understand 
what is being said. If for example the person says in English, 
German, French or any other language (which is understood) by 
the parties involved "I have married you to my daughter 
Fatimah", whereafter the person says: "I have accepted this 
marriage", then it would be regarded as Sah provided that what 

ever was said, must be said in the past tense as to indicate that 
something has taken place. 


4 27 w 
If the person says:"Marry me to your daughter .Fatima" Hlu ‘| > 3j 


(tiu) whereby the pei says : "I have married you to her", 

Uo | 21535; 3) then it will be regarded as Sah. Similarly, if 
the father says A a suitor: "Marry my daughter Fatimah" 
25516 ed z5 S) 3 whereby the suitor answers: "I have mar 
ried he?" 11S ' YA 11,2255 then the Agd in this instance will also be 
considered as'Sah. 
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^ blikaah would be incorrect if it is utterred in any other forms 
p speech not mentioned above. It is thus Baatil if the following 
types of utterrances are used for this purpose namely: 


lj / have made my daugh Es | ou oe | 
ter Halaal you". 

2) /have sold my daugh 5l BA 
ter to you". = 
J) "1 have now caused ea “s Ls L J 


thee to own my daughter". 


4) "I have given my 


“s | 5, | ðr r 
daughter to you as a present". = 2 
You have learnt before that it is necessary that the word binding 
tháågdust be made up of words depicting marriage/wedlock 

(Inkaah or Tazweej) because, Imaam Shafi-iy bases his argument 
upon the Hadeeth which goes as follows: 


"And their private parts have 


vP KAMERA 
Ce ele! 


` - ” 


been made Halaal for you 


through the word of Allah". AA WATA 


When going through the pages of the Holy Our'an, the reader will 


find no other word describing marriage but either Inkaah or 
Tazweej. 


Il is also necessary that the Seeghah must be pronounced in the 
Sareeh (direct) form and not in the Kinaayah (indirect) form. 
This is so because, the Kinaayah form requires an intention and 
we have two witnesses who must bear testimony of a contract 
having taken place. It is thus Waajib that clarity should be 
ascertained by them in every respect bearing their testimony. A 
person's Niyah brings no clarity to the witnesses. 
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Wa 


The Form of Speech to be Made by the Waliy 
or His Deputy 


"ALLAWHUM MA SAL LIM ALAA 
SAY YIDINAA MUHAM MADIN WA 
ALAA AALI SAY YIDINAA 
MUHAMMADIN WA AS-HAABI HEE 
WA BAARIK WA SAL LIM. YA 


cial VASA WA JI sal, 


aiino 
On (hades Lu wa ali < 
MUHAMMAD. UZAW WIJUKA 35) Bat E IL, 
ALAA MAA AMARAL LAAWHU TA- -f 
Sal * Bee oe ; J5 5) al YA iz 
AALAA MIN IMSAAKIM 
o É Jo. 
BIMA'ROOFIN OU TASREEHIM Bl- aa loh, S ei pia 
IHSAAN. ZAW WAJTUKA ‘i i Sr 
MAKHTOOBATAKA FATIMAH al AGA Is Ls sas CLES 
IBNATA ISMAA-EEL ALAA MAA - WA Ab es 3% 
J i, ai de bel! 
TARAA DAYTUM BIHEE MINAS 2 + - 
v 4 x xi 
Sadaaq. wa quadru hoo Jj AO}-ifskLau! 4 
ASHRATU RAND". e - 


@ O Allah, send blessings upon Muhammad S.A. W and upon the 
family of Sayduna Muhammad. And Bless the family and the 
Companions and place thine Peace on them. O Muhammad (or 
whatever the bridegroom's name is), lam herewith marrying you 
as Allah has commanded that both husband and wife hold their 
marriage together in justice and fairness or separate in kindness 
and understanding. I have now placed you under wedlock and 
am marrying you to Fatimah the daughter of Ismaa-eel upon the 
dowry which you both agreed upon amounting to ten rand". 


2K 
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Utterrances Which Could be 


Used by the Zouwj ne 
a ra a 
Lge! aa 
QUABILTU Zawaa Jahaa 
Thave accepted this marriage to her" Ene gee 
Fe NG ae 
Ouablt Nika-ha-haa abt A 
"Ihave accepted this marriage to her" e re oss 
“15S! ob 
Quabltun Nikaah € ya 
T have accepted this marriage" as Kaa 
z saline 
Quabiltut Taz Weej E z 
"I have accepted this wedlock" e : 
2 a a . 
SSI E> 


Radeetun Nikaah < 
"Ihave been satisfied with the marriage” 
Ahbabtuhoo 


"Ihave been desirable to (accept) it" 


Aa 


AradTuhoo ai 


"I have wanted this" (indicating that the person was looking 


forward to have accepted this marriage). 


e If the person merely says: Quabiltu "I have accepted", then the 
Nikaah is Baatil. Remember, that there must be reference as to 
what is being accepted. Thus, the word "it" or "That" refers to the 
marriage that is being accepted. It would also be correct to place 
the Quabool ahead of the Eejab. 
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The Doa to be Made Immediately After the 
Agd has been Solemnized 


It is Sunnah when an Agd had been completely contracted, that 


those present. utter a Doa for both the bride and bridegroom 
saying:- 


"B.AARAKAL LaAHU LAKA H',4 


BAARAKA ALAYK. Wa JAMA A epee 
BAYNAKUMA FIL KHAYR. ” WA E tet ot 
; 52 


"May Allah bless you, and May His blessings be upon you, and 
may Allah bring both of you together in goodness". 


dla*-iljLj jJi jJjL" a 


This form of speech has been said by the Holy Prophet himself 
when he blessed a couple at their wedding ceremony. 


KK OK 


The Doa to be Made by the Husband when He 
Has Sexual Relations with His Wife 


Sayduna Abdullah Bin Abbaas said:" The Nabiy DANN has said: 


"If any one of you when having ee iG? aS A cont KA "JU! 
sexual intercourse with his 

wife says: Bismilia‘ah Allahum 
ma Jan Nib Nish Shaytaan. Wa 
Jan Nibish Sahytana Maa 


ea mi ya mt \ pan Alat 
el N A 4 ©6*'; - j = ov 
a ls Olas) DI) SUr 


Razaq Tanaa" And if aera f des-fy . ,- s$b - 4 
tined that they should have a n St bee oY 


child, then the Shaytaan will i yu me ag 
never harm him: Sled oj a $ 
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The Shuroots Relating to the Waliy 


These rules are ten and they are as follows: 


1) That the Wiz/zy must have choice of option. It would be 


wrong if a marriage is performed whereby the Waliy is 
being coerced to solemnize the Agd. 


2) That the Waliy be a male. The marriage is incorrect if it is 
being solemnized by either a female or a hermaphrodyte. 


3) That the Waliy should not be bound to deeds pertaining to 
the Ihraam. This signifies the situation where the Waliy 
has made his intention to enter into the deeds of the Haj or 
Umrah or both. 


4) That the Waliy be Mukallaf/Baaligh. 


5) That the Waliy be in full possession of his mental faculties. 
An insane person may not be a Waliy. 


6) That the Waliy be truthful and honest. A Faasiq (sinner) 
maynotbe a Waliy unless he repents (before the A q d takes 
effect). 


7) He must not be one placed under curatorship or because 
he is silly or foolish. 


&) He must not be a person incapable of choosing a partner 
himself. 


9) He must not be a person outside of the fold of Islaam. 


10) He should not be a slave. 


KKK 
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The Rules Pertaining to the Zouwj 


These are as follows: 


1) 


2) 


3) 


4) 


That the person to be married should not be one who 
happens to be Haraam in that he and she could not be 
joined in wedlock because, he is a brother or uncle to her. 
Any relationship through Nasab (family lineage), Radaa' 
(foster relationship) or Musaaharah (family relationship 
through marriage) is Haraam. 


That the husband should not be forced into the marriage 
against his will. 


That the husband to be must be a person who is known. 
The Nikaah will be regarded as null and void if a marriage 
is contracted while the husband to be is unknown. 


That the man should know what the condition of his wife 
to be is. Certainty must be established as to whether she 
is Halaal to marry. 


The Rules Pertaining to the Wife to be 


These are as follows: 


1) 


2) 


3) 


She must not be Haraam for him due to Nasab ees 


Musaaharah yee or Radaa'. ane 


She must not be the wife of someone else not having been 
divorced yet. 


She must be known to her husband to be. 
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4) She must not be under /ddah of any form. 


kkk 


the Shuroots Governing the Shaahidayn 


^ s€ are as follows: 
1) They must not be slaves. 
2) They must not be Faasiqs. 
3) They must not be deaf. 
4) They must not be blind. 
5) They must not be hermephrodytes. 
6) They must not be women. 


7) If it happens that the person has the right to be a Waliy, but 
he gave over his representation to someone else, while he 
(the Waliy who gave over his representation) presents 
himself at the marriage, then it would not be correct for 
such a Waliy to now take on the portfolio of witness, to the 
Aqd. Although such a Waliy possesses the qualities of a 
witness, it is still wrong, because, in actual fact, although 
the Waliy had given his representation over, he is still 
regarded as the one putting the marriage through. Upon 
the Wilaayah (representation) the Nabiy S.A.W. has made 
the following statement: 


"There is no marriage contract d y x 
except (if it is put through by) a Jas SIBLE, JGI Sit GY 
Waliy and two honest wit eS FMR “ua K 
nesses. Any contract con- EUs eae $ |?- » wa : 
st C™ ot jit US 3 
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traded differently to what is KISA 
described is Baatil". sis JLa- ojj 


8) It is permissible for both husband and wife to be to take 
either or any one of their sons as witnesses at their mar 
riage. Such Nikaah is designed as Sah, but, in the event of 
a dispute afterwards, the Haakim will have no other alter 
native but to declare such a marriage invalid on the basis 
that no children of any party may act as witnesses for or 
against any of them. The same rule applies to a son of an 
enemy being a witness. 


Note : The Nikaah will also be considered correct of two reliable 
and honest witnesses whose honesty are known to be valid 
< . 

, outwardly and not inwardly. 


Important: It is also Sunnah to have two witnesses when a 
woman gives off her consent to a brother or others to have her 
married. This is done as a precautionary measure so as not to 
refute this fact at a later stage especially when the Waliy is not a 
Waliy Mujbir. 





KU 


Summary 


Agreements and Disagreements Among the Mathaa-hib 


1) All three Jmaams agree that the Nikaah is not correct 
when it denotes a meaning of buying, Sadaguah or gift. If 
a person says: "I have given my daughter to you as a gift" 
then such a marriage is incorrect. Similarly, a person who 
marries another's daughter on the basis of making peace or 
for the purpose of obtaining a loan. Imaam Aboo | 
Haneefah however agrees on this. 
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Imaams Shafiy-iy and Hambaliy agree that the Nikaah is 
not correct except when the Seeghahs are made up of the 
words Inkaah or Tazweej. The other two Imaams both 
agree that the Seeghas could be made up of Hibah (gift). 


2) All agree that a Nikaah is authentic when made in jest. 


Example; A person says to another: " I have married my 
daughter Fatima to you now". The person then says: "I 
have accepted this", whereafter both persons burst out 
laughing, theNikaah is then valid and likewise a Talaaq if 
two witnesses were present. 


Imaams Shafi-iy, Maalikiy and Ahmad Bin Hambal all 
agree that no marriage is valid if carried out by coercion. 
Aboo Haneefah however regards such a marriage to be 
Sah, but, stipulates, that if the woman had forced the man 
to many her, then she has no right to request dowry before 
sexual relations has taken place. After the Watt however, 
Mahrul Mithl is to be given to the wife. 


All the A-immah agree that the Eejaab as well as the 
Quabool must be pronounced during the sitting of all 
present to such an extent, that should the Waliy say to the 
husband to be "I have married you to Fatimah" whereafter 
the congregation stands up and walk out before the 
Quabool is pronounced, then such an Agd will be BaatiE 
even if the Zouwj utters Quabiltu at another sitting. 


There is however, disagreement amongst the A-immah 
with regard to the Quabool being promptly utterred with 
out pause in between the FEejaab and the Quabool. 
Hanafiy and Hambaliy hold the view that the prompt 
uttering of the Quabool after the Eejaab is not a rule as 


long as the gathering is still to be found. However, if all 
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4) 


5) 


busy themselves with anything that would nullify the 
reason for their gathering, then the Agd is incorrect. 


Imaams Maalikiy and Shafiy hold the view that the 
prompt uttering is a rule. However, a very short pause that 
does not give one the i,pression that the promptness had 
been cut off would be forgiven. 


The three Jmaams all agree that the Quabool could be 
placed before the Eejaab e.g. If the husband says to the 
Waliy: "I have accepted the marriage of your daughter 
Fatimah of so much and so and so much in dower " 

whereafter the Waliy answers : "I have married you to 


. her". Similarly if the husband to be says: "Marry me to 


your daughter Fatimah" upon which the Waliy answers: "I 
have married you to her", then this will be regarded as 
correct, because the meaning of "Zaw Wijnee (marry me) 
according to the Ulamaa' indicates in actual fact the 
acceptance of the marriage. 


Imaam Hanafiy on the other hand says that whichever 
precedes the other is called the FEejaab irrespective of 
whether it comes from the Waliy or the Zouwj. Imaam 
Hambaliy differs saying: "It is necessary that whoever 
takes the place of the Waliy should perform the Seeghah 
the way we normally do it". 


The three Jmaams agree that it is sufficient for the hus 
band to be to just merely say: "Quabiltu" (I have ac 
cepted). But Imaam Muhammad Bin Idrees Ash Shaafi-iy 
differs: He holds the opinion that it is necessary that both 
persons taking part in the transaction must use the direct 
form of speech saying: Quabiltuz Zawaaj ( 1 have ac 


cepted this marriage). Saying : "I have accepted" requires 
clarity. What has been accepted? It cannot and may not 
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merely be assumed that the Nikaah was accepted. Re 
member, it is necessary that both witnesses be certain that 
a contract has been definitely transacted. 


6) All four /maams agree that the marriage contracted for a 


limited time is Baatil and is regarded as adultery Le. 
Nikahul Mut-ah. 


KKK 


The Witnesses and the Married 
Couple to be 


1) All three A-Immah agree that two witnesses are necessary 


when an Aqdun Nikah takes place. If two witnesses are 
not present at the time the Eejaab and Quabool takes 
place, then such a contract is Baatil. 


Imaam Maalikiy says that their presence when the Aqd 
becomes effective is but Sunnah especially when there is 
no one around (i.e. when no Muslims are found in a place 
leaving them as the only two believers in that locality). 


2) Imaams Shaafi-iy and Hambaliy agree that the witnesses 


should be honest outwardly atleast. If not, the contract is 
null and void. Imaam Maalik again hold the view claim 
ing that if an honest man is found, then well and good, and 
if not, any person will then do as long as it is openly 
known that particular person is not known for lying. 


All three Imaams agree that male witnesses are required 
for the Aqd to be considered as correct. Imaam Hanafiy 
however differs here. He states that honest witnesses are 
not a pre-requisite at the Aqd. If a marriage contract was 
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contracted without honest witnesses, then the marriage is 
valid. But, should there be a dispute between the parties, 
then the testimony of these two witnesses will not hold 
good in front of the Haakim. He also states that one male 
and two ladies would do. Two ladies alone will not be 
sufficient for the correctness of an Agd. 


3) Three Jmaams agree that a Muhrim for Haj or Umrah or 
both cannot participate in the solemnizing of the Agd. 
Aboo Haneefah holds the view that it is correct if such a 


Muhrim solemnizes the Agd. 
KKK 


The Definition of the Waliy 





The Waliy is the representative at the wedding ceremony, since 
the bride does not take an active part in the ceremony herself. The 
WfaZzy is a rule for the authenticity (Shartus Sih-Hah 
aoe)! iof~the performance of a marriage contract. With 
out the Waliy, the Agd is classified as Baatil. The following 
persons have the right to the wilaayah (Waliyship). They are: 


a) The father. 

b) The father's commissioner. 

c) Paternal male relatives 

d) The slave freed from bondage. 
e) The Governor or King. 


I list below the proper sequence (Tarteeb) of the lineage that has 
to be observed in ascertaining the relevant Waliy. 
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This is the form of tarteeb. 


a) 
b) 


Father. 


Grandfather or Great grandfather etc.. 


NOTE: If both grandfathers are to be found, the prevelage goes 
to the one nearest in relation to the girl. 


c) 
d) 
e) 
f) 
g) 
h) 
i) 

)) 


The girls blood brother known as her Shageeq. 3^?-^ 
The girls brother from father's side. 

The son of the blood brother. 

The son of the brother from father's side. 

Her very own blood uncle. 

Her uncle from father's side. 

The son of her blood uncle. 


The son of her uncle from father's side 


NOTE: When we speak of uncles, it is meant, the uncle of the 
girl, the uncle of the father or the uncle of her grandfather. 


k) If any of the above are not to be found, the Wilaayah is 
then transferred to the slave (male) that was freed from 
bondage. 


D Relatives of this freed slave (in the order displayed above) 
if they are to be found. 


m) The Haakim. 


*k k 
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The Divisions of the Waliy 


The Waliy is sub-divided into two categories: 


at Le 
1) Waliy Mujbirj-*-* . 63 
oS ao P 
2) Waliy Ghayru Mujbir. ~ È S 
A kkk 
The Waliy Mujbir 


He is the father, grandfather or the Master of a slave, these three 
persons have the authority and power to marry off a young 
maiden (Bikr-Virgin) without her consent or approval subject to 
seven rules which would be discusses later. 


xk k 


The Waliy Ghayru Mujbir 


This Waliy does not posses the same power and authority like the 
Waliy Mujbir. Yet, no marriage will be correct if it is carried out 
without him being present. He is the father, grandfather, master 
of a slave girl and all the others mentioned in the form of 
sequence at the top of the page from clause (c) downwards. The 
above people are all the Waliy of a woman remarrying because of 
her husband's death or she was divorced. She is called a Thay-yib 


A 


NOTE : As far as the Thay-yib is concerned, she must havea 
Waliy. There are some ill informed people who are under the 
wrong impression that a woman who was married, does not 
require a Waliy should she desire to remarry again. She still 
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does, but, her father or grandfather does not possess that same 
authority or power which they possessed before when she was a 
Bikr (virgin). Her contest and approval is Waajib. The Bikr too 
needs a Waliy when her father or grandfathers are not to be 
found. Her Waliy now is also termed as The Waliy Ghayru 
Mujbir. 


KKK 


The Prerogatives of the Waliy Mujbir 


The Waliy Mujbir has the following prerogatives in solemnizing 
certain marriages. These arg- 


1) To many a minor boy or girl. 


2) To marry an insane couple when they are both of mar 
riageable age. 


3) To marry a sane young girl who is Baaligh and who is a 
Bikr. Herewith lies a rule in that such a girl must be a Bikr 
either Haqeeqatan (in reality) or in Hukum (decree). 


Important: A Bikr in Hukum is a situation where the young 
maiden has lost her virginity because : 


a) of a disease or through illness. 
b) An injury. 

c) An operation. 

d) Old age. 


From the above we learn that the Waliy Mujbir could contract an 
Aqd without the consent and approval of the Bikr subject to the 
following conditions: 
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1) There should not be any clear animosity or hatred between 
the Bikr and her Waliy. If there is animosity between 
them, but it is concealed then the right of the Waliy Mujbir 
remains in tact. 


2) There should not be any clear or concealed animosity 
between the Bikr and the husband to be. If there is, then 
the Agd will be regarded as Baatil. 


3) That the husband should be her Kuff '*U“tequal Suitor) 


e 4) The husband to be should be a Moosir. He is one who can 
afford to pay her dowry and who is further well equipped 
to provide for her in every respect as is required by the 
Sharee-ah. 





NOTE: The above rule govern the correctness of the Aqd taking 
place. If any of these rules are not complied with by the Waliy 
Mujbir, then the Aqd is Baatil, unless the girl has given her 
approval that such a marriage may be performed. 


Rules five, six and seven are rules which makes it Jaa-iz 
(permissible) for the Waliy to contract the marriage. If these 
rules are not complied with, then the marriage will still be 
correct, but the Waliy Mujbir will be classified as a sinner. 


These rules are: 


5) That the Waliy should marry her off under a dowry known 
as Mahrul Mithl j* aN 


6) That the dowry should not be in foreign currency. 
7) That the dowry must be immediately paid in cash form. 


If it is customary in a town/village/city that people pay their 
dowers at a later stage or in a foreign currency, as is being done 
today in business transactions, then it would be Jaa-iz to do so. 
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Despite these prerogatives which the Waliy Mujbir possesses, it 
will still be Sunnah for him to seek her consent and approval in 
order to give her the satisfaction of using her own free will. This 
s if she happens to be a Bikr, who is sane and Baaligh even 
though she may be slightly intoxicated. This is so on the basis 
that intoxication does not take the person away from Takleef 
(when one falls under commandment/compulsion of Allah's 
laws), as long as one is still in possession of one's faculty of 
reasoning. 


Has he Waliy who is far down the line in Tarteeb the right to 
mary agil, when another closer in relationship to the girl is to 
be found? 


TheTarteeb in Ouliyaa' (representatives) is a rule that must be 
observed. The Wilaayah cannot be transferred to a Waliy further 
down the lin. The sequence of tarteeb (when others nearer are to 
be found) is necessary, except during the following circum 
stances: 


1) When the Waliy nearest in line happens to be a minor boy. 
In such an instance, it will then be correct for the Wilaayah 
to be transferred to the one next in line. 


NOTE: If the minor boy reaches the age of Buloogh plus minus 
fourteen and three quarter lunar years, then it will be correct for 
him to solemnize the marriage contract as long as he did not 
commit a crime yet, branding his as a Faasiq (sinner) after he 
hd matured. In another words, his right for claiming the 
Wilaayah, remains firm. 


However, such a person will not be allowed to be a witness to a 
marriage contract unless he had grown a year older after becom 
ing Baaligh. During this period he should not have committed a 
crime branding him a Faasig. If he has lived righteous, then by 


ui 
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his righteous way of living he has made his honesty apparent. 
z i - aes as far as the Sadaag is concerned, it is necessary to obtain her 
Therefore, the difference between the Wilaayah and the 


Shahaadah (witnessing) for a boy who has become mature is that 
as far as witnessing is concerned, must it be proved that he is 
honest and reliable. But in the case of the Wilaayah, it is _ Afar as the YThay-yib is concerned, it is necessary that her 
sufficient to outwardly know that he is not a faasiq. approval be clearly obtained irrespective of whether her Waliy 
happens to be her father, grandfather or any other. 


approval if she is married for a dowry in foreign currency and 
under the amount of Mahrul Mithl. 


2) When the Waliy happens to be insane even though his 
insanity is not permanent, it would then be correct for the 
Waliy who is next in line in sequence, to put the Agd into 
effect. But, if the Waliy regains his sanity, it would then 
not be correct for anyone else, but him, to contract the 


NOTE: A Thay-yib is one whose virginity was lost through 
sexual intercourse be it Halaal or Haraam. 


The Waliy Ghayru Mujbir has no right to marry a sane minor girl 
under any circumstances because her marriage is based on her 





5 ee consent and approval. This cannot be obtained while she is a 
If the Waliy loses his sanity temporary, say for one day of | minor unless she becomes of age. Sayduna Aboo Hurairah said: 
the year, then it is necessary for all concerned to wait until | That the Nabiy S.A.W. said: 
he regains his sanity. ey, - Sk Ee Sa E ee oe 

nw A widow is not to be married WAA pra y! fy 


The Prerogatives of the 
Waliy Ghayru Mujbir 


The Waliy Ghayru Mujbir has no right to marry a young maiden 
unless she gives him the right to do so and approves thereof. Her 
consent is necessary. 


A Bikr's approval is attained when a proposal for marriage is 
made and she remains silent. Her silence is then interpreted as 
approval as long as there is no reason to interpret her silence as 
rejection. Example : She remains silent but bursts out crying and 
Starts screaming. 


The above law is in connection with her husband to be. However, 
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unless she clearly instructs 
someone to do so. And the ikea; one Ta SY 
young maiden is not to be mar - 

ried, unless she consents to it. ON i Bain ce ke 
The Companions said: "And $ wa AS a li j het . ps 
how is her consent given?". = 

The Nabiy S.A. W said: "She CE EAS Ju 
remains silent". f-J—* 39 


Ifa minor girl happens to be an orphan as well as insane, then her 
Wilaayah is transferred over to the Haakim. This is related to 
matters concerning her finance and marriage. However, it will be 
improper for the Haakim to marry her off except under these two 
laws: 


1) That she must be matured as she will not be in need of 
marriage before this. 
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2) Thai she must be in need of support after she reaches the In certain instances the MZoaya/i is transferred to the Haakim/ 
age of maturity (Buloogh) if she is unable to acquire such Quadee/Su/tan. in the performance of the Agd. These instances 
support but through marriage. are: 

3) When the Ufa/jv happens to be a Faasig and if he repents, a) When the Waliy is in the Ibaadah of Haj or Umrah or both. 
will this right to the Wilaayah return to him immediately. In this instance it is even forbidden for the Waliy to even 
One. docs not need to wait for a period of one year to pass, commission someone else to solemnize the marriage. 


by which time the Waliy must confirm that he is honest and a 
n l ; . b) In a situation where the Waliy is out of town and at a 
reliable as in the case of witnessing. i A 

distance away from where one is allowed to perform 


~ 4) When one is placed under curalorship due to being a Quasar Salaah, while the Waliy did not commission 
ng sinner or due to being foolish/silly or incompetent in | someone else before his departure to solemnize the mar- 
l handling money matters (or other). In such an instance, | nage. If it so happens that the Haakim had completed the 
the Wilaayah is transferred to the one next in line. | solemnization of the Agd whereafter the Waliy returned 
| and claims that he was very near his hometo hen th 
> NOTE: When the Waliy happens to be placed under liquidation | Pi . i i e . pi eih M h YA p on i 
or bankruptcy, then this right to the Wilaayah does not fall Go ka P AA ee ere ~ J 
garded as incorrect. If on the other hand, the Haakim had 

away. j i . 
; ; contracted the marriage whereupon the Waliy now claims 

5) The Waliy must not be incompetent in the use of his 


: i : j i that he had contracted a marriage with another before the 
discretion or to be physically incapacitated which makes 


E., l as ~~ Haakim had solemnized the transaction, then the action of 
him incapable of investigating the condition of others or to 


ae the Haakim becomes authentic if the Waliy fails to prove 
recognise them, he must also not be retarded or irrational. f t 
his claim beyond any reasonable doubt. 

6) The Waliy must not be a follower of different Deen to that 
of the girl. Therefore, no Kaafir can be a Waliy to a 


Muslim girl or a Muslim be a Waliy to a non Muslim girl. 


| c) When the Waliy refuses to marry a girl while the girl 
| wishes to be married to a Kuff and even below the Mahrul 


à ; y Mithi. Here the Wilaayah is not transferred to the one next 
From this we deduce, that should these six circumstances y 


prevail, then the Wilaayah is transferred unto the one next 





in the line of Tarteeb unless the Waliy wrongly refuses her 
thrice. Through his refusal thrice, is he now branded by 


MM the Sharee-ah as a Faasig and unfit to be a Waliy. But if he 
A blind person or one who has lost consciousness, will not lose wrongly refuses her marriage once or twice, then the 
their right to the Wilaayah. Although the blind man is unable to Haakim takes over representation. 
see, he has nonetheless the ability of judging and investigating the | 


will have to wait for him to regain consciousness. would prevent him from solemnizing the Aqd. 


condition of others. Similarly, the person who is unconscious, we | d) When the Waliy is in jail or is being held in captivity which 
| 
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The Discussion of Taukeel 


This. is a situation where the Waliy appoints a substitute to sanc 
tion a marriage. A father through his inherent right and authority 
over his unmarried daughters has the legal power to appoint a 
Wakeel. to execute his desired wishes. This is subject to the 
following rules: 


1) The Waliy Mujbir has the prerogative to appoint a Wakeel. 
By authority now vested in the Wakeel, he has the right 
now to marry off the Waliy Mujbir's daughter without 
gaining her consent or approval, he may marry her off to 
a specified person of his choice. 


He may also marry her off to a person specifically stipu 
lated by the Waliy. Remember, as has been discussed 
before, that the Waliy Mujbir has the right vested in him by 
the Sharee-ah to act in the best interest of his daughter. It 
is not a law to be abused for personal gain or for any 
ulterior motives. The above Hukum has not been designed 
by the Sharee-ah to cause a woman to live a life of misery 





or Haraam. 


It is an undisputed fact that such marriage has taken place 
in future. However, such women are under the protection 
of the Sharee-ah. Should a woman be forced into such a 
marriage, she has the prerogative to repudiate it by ap 
proaching the Haakim and stating her case, and if valid, 
the Haakim will declare such a marriage null and void. 


2) Should the Wakeel marry off the girl to his choice, then the 
Sharee-ah behaves that he marry such a girl to her Kuff 
and upon the Mahrul Mithil. A marriage to a person 
below the girl's Kuff and under the dowry of MahrulMithl 
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null and void. If on the other hand the girl was married 
vherKit#. and she disputes the authenticity of the Kuff 
then she has the right reserved to her to request a better 
kuf. However, if the Waliy Mujbir himself marries her off 
to an equal suitor, then she cannot request a better Kuff. 


<011: A girl forfeits the right reserved to her if it can 
¿fished and substantiated that the person to whom she was 
-jfried was indeed her Kuff. 

1) Now we come to the situation of the Waliy Ghayru Mujbir. 
He also has the power and authority to appoint a Wakeel to 
marry off his charge to someone known or unknown. This 
is subject to these rules: 


a) The Waliy is authorised by his charge to find her a suitable 
husband. Only when authority is vested in him can he 


institute Taukeel. 


b) That the woman should not prohibit him from appointing 
a substitute. If she says to her Waliy " 1 desire that you 
only see to it that I get married to no one else", then 
Taukeel in this instance will be forbidden. 


c)If the woman described to her Waliy to whom she should 
be married to, then the Waliy has the power to appoint 
Taukeel, but, the Wakeel has only the authority to marry 
her off to the man which she has described to her Waliy. 


Yote of Importance: The bridegroom also has the prerogative to 
Ppointa Wakeel to act on his behalf. Should a bridegroom be 
Unable to present himself at the wedding for legitimate, 
Aorseencircumstances, then he may marry by proxy. The rule 
‘applies here is that once the marriage has been accepted by 
s "akeel.it is of utmost importance for him to state: ’’I have 

‘led this marriage by proxy on behalf Of......c.scsssssssssessessssssessessees who 
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appointed me as his Waked''. 


He must also not forget to notify the witnesses that he is the 
WhtarZ of the. bridegroom and is thus acting on his behalf. The 
Hhfari cannot merely make such a Niyah. because, it 1s necessary 
for the two witnesses to know what role he is playing. For the 
witnesses to assume the he is the substitute for the bridegroom is 
contrary to the law and invalid. 


I give below the Seeghah which has to be adopted by both the 
Wh/fv and the Wakeci of the Zouwj. The Wakccl says to him: 


“YAA AHMAD. ZAW WAJTU a ee oe 
FATIMAH LI YOOSUFA MUWAK 
KILUKA BISS SADAAQIL MUT 


o o- Pa as” A ” 2 
GALI SÉ GUS z 
TAFAQI BAYNAKUM" 4 7 < 


"O Ahmad. I have married fatimah to Yusuf who has made you his 
Wakeel upon the Sadaaq which was agreed upon between all 
(parties involved)". 


- The Wakeel (Ahmad, representing Yusuf) ste 


"QUABILTU ZAWAAJA FATIMAH 


UMUWAK KILEE YOOSUFA BIS 
SADAAQIL MUSAM MAA". 


Sen) aaa A5 la x IS 
SER WEN 


"I have accepted marriage to Fatimah on behalf of Yusuf (who 
has made me his wakeel) for the dowry agreed upon". 


All rules which apply to the Waliy also apply to the Taukeel, such 
as the fact that the Wakeel should not be a Faasiq. an insane 
person, a child or an intoxicated person. 


The Waliy is also allowed to appoint one or more Wakeels in the 

performance of a marriage. If, for instance, the Waliy has ap 

pointed two Wakeels at different intervals or even at the same time 

to marry off his daughter or sister after consent was given to do so 
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to any Kuff they find suitable. This was carried out. but. after a 
while, the second Wakeel came up to the Waliy and said: "Here is 
your son in-law (or brother in-law) whom I married to your 
daughter (sister) while the first Wakeel also married her. The 
situation is judged as follows: 


Ifit is clear which Wakeel solemnized the marriage first, then that, 
first marriage is correct even if the second marriage was already 
consummated. In this instance, the woman must now be sepa 
rated from the one she believed to be her husband. She now 
undergoes a period of waiting and after the Iddah has expired, the 
woman is then returned to her actual husband. = is called Wat 
Ush Shubuhah. 


If no certainty can be established as to who among the two 
bridegrooms got married first, then both the husbands should 
divorce her. After the Iddah a new marriage contract is entered 
into with whosoever the girl wishes to marry among the two 
suitors. Alternatively, the Haakim may also declare both mar 
riages invalid and if no consummation took place, then she is 
allowed to immediately remarry anyone among them of her 
choice. But if consummation took place, then Iddah becomes 
necessary. Allah says:- 


"0 ye who believe, when you 
had married believing woman 3 
whereafter you had divorced La cf oP Sig = ls ESS) 
them before you had consum eee = er 
mated your marriages, then 
there is no period of waiting Se Oe 
for them to undergo" 


Suratul Ahzaab (verse 49) 


If both Wakeels married the same woman, one to her equal suitor 
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and the other not to a suitor (kuff), then the marriage to the equal 
suitor is correct. This should be the Judgement of the Haakim. 


Similarly, if it was agreed upon by the Waliy and the Wakeel that 
a suitor be found and to marry her off to such a suitor although not 
a Kuff, while the girl consented to this, then no harm is done. 
But, if two people married her off, one through her approval and 
the other without consent, then the marriage is Sah of the one who 
was married to her through her approval, even, if the first mar 
riage was consummated of the one she was married too without 
approval. 


Proof from the Holy Qnr'an and the Sunnah that the Waliy is a 
pre-requisite required by the Sharee-ah before a marriage can 
be put into effect. 


Allah says:- 





"And do not prevent them from 


kite cle SG 


marrying their. former hus 

bands if they both agree that Sees is) alan 
mee oly 13) | oe J 

they will uphold Allah's Laws A 

with justice” E pol 


Suratul Baquarah (Verse 232) 


The reason for the revelation of this verse was that a man by the 
name of Ma’qual Bin Yasaar had a sister who was married. Her 
husband divorced her and after a time wanted to reconcile with 
her. Incidently, this was what his sister wanted too. Ma‘qual was 
against them reconciling. So, when this verse was revealed, he 
conceded and remarried them. 


` 


Sittina A-ishah reports that the Nabiy S.A.W. has said: 


"Any woman who marries her 


0” WANA OES ee AI 
ee ants CSG Ol Lxjf x 
2? - + 


self without the permission of 
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her Waliy, then her Nikaah is 


Baatil". Shel hy 


2 


SaydunaAboo Hurairah reports that Allah’s Messenger S.A 
has said: 


" a balo +S ESS? a 3 - se 
No woman is allowed to kia ey =f? ml =f A Fidi ZI y 

emnize the marriage of an WA 

other woman, and no woman Lai ol Aa! 


should marry herself. hijai y asrla cyl oly 
= > ws sD 


* kk 


Summary Extracted from the 
Discussion of the Waliy 


1) All towlmaams agree that the Waliy is imperative for the 
authenticity of the Nikaah. Thus, no woman has the right 
to perform a marriage of herself under any circumstances 
irrespective of whether she is a young maiden, a widow, a 
divorcee, a child or an insane woman. We know by now, 
a widow and a divorcee must give her consent clearly 
before a marriage contract can be put into effect. 


Imaam Hanafiy differs here. He states that the Waliy is 
only a pre-requisite when the marriage of a minor girl or 
an insane woman is to be performed. As for the woman 
being Baaligh and sane, irrespective of whether she 
happens to be a young maiden, a widow or divorcee, she 
is entitled to appoint her own Wakeel to perform her 


marriage for her. 


2 


i 


The three Imaams agree that the Waliy in both categories 
i.e. Mujbir and Ghayru Mujbir is necessary at every Aqd. 
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However Shafi-iy and Hambaliy regard the Waliy Mujbir 
as father and grandfather, Imaam Maalik states that the 
Wu/h Mujbir is the father only. 


Maalikiy and Hambaliy state that whoever the father com 
missions to solemnize the marriage is also regarded as the 
Waliy Mujbir. Hambaliy states that even the Haakim 
becomes the Waliy Mujbir in times of need. 


form a marriage while there is a Waliy nearer to him 
available to perform such a marriage, unless, circum 
stances warrants it otherwise. Not even the Haakim can 
do this. Imaam Maalik says: "The sequence of the 
Ouliyaa' is Sunnah and not necessary even if the Haakim 
performs the marriage while her Waliy is at hand. 


7) The three /maams agree that it is a pre-requisite for the 
authenticity of the Aigttthe Waliy be a male. Imaam 
Hanafiy differs on this. 


3) The three Jmaams agree that the Waliy Mujbir has the 

authority to marry off a young maiden only without her 8) The three Jmaams agree that it is strictly forbidden for a 

consent or approval but to her Kuff. Faasig to perform the marriage. Such a right is bestowed 
4) The three Imaams also agree that: then on the Waliy next in line of Tarteeb. Hanafiy says that 

l ; Fi this rule only comes into operation 1f it is publicly known 

D a eT. that the Waliy is a Faasiq and when he has not married her 
b) The Waliy has the prerogative to perform the marriage off to her Kuff. 

only if she has given clear consent 'Sareeh'. CERA ; i 

9) All agree that to possess the quality of honesty is not a pre 

c) Both the Waliy and the bride to be becomes partners in the requisite for the authenticity of an Aqd to become effec 


5) 


Aqd. This is so because the woman has to give her consent 
clearly while the Waliy has to perform the Agd. 


Imaams Shafi-iy and Hambaliy both agree the persons 
who have the most right to the Wilaayah concerning the 
Waliy Mujbir are : (a) The father (b) The grandfather. 
Imaams Maalik and Hanafiy hold the opinion that the 
Waliy Mujbir is the son. He comes ahead of the father and 
grandfather. 


Imaam Shafi-iy says : "No son can be a Waliy for his 


tive. Hambaliy hold the view that it is a pre-requisite that 
the Waliy must be an honest person at least openly. 


10) All agree that the Waliy can appoint Taukeel. 


KKK 


The Waleemah (Wedding Banquet) 


The Waleemah according to the Arabic language specifically 


mother" whereas Imaam Hambaliy states that the son 
comes after the father but ahead of the grandfather. 


means the food prepared for the wedding feast. According to the 
Fuguahaa' (Jurists), it is the food prepared for the feast after the 


6) Imaams Shafi-iy, Hanafiy and Hambaliy all agree that the mitage had peemeonsammnated: 


Waliy far down the line of sequence has no right to per The Hukum of the Waleemah 
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It is a Sunnah Mu-Akkad for the husband to give food if he is 
financially by means to do so. If the husband is financially 
equipped, then it becomes Sunnah that no less than one sheep is 
to be slaughtered. This is based on the testimony of the Nabiy 
S.A.W. when the Holy Prophet said to Sayduna Abdurrahmaan 
bin Auf when he notified the Nabiy S.A.W. of his marriage: 


"Prepare the wedding feast em A eh 
Oy LD " z ò J os 

even if it is but one sheep". A sla il - 

But, if the person is unable to afford the slaughtering of a sheep, 

then it is sufficient for him to do what he is able to afford. 


It has been reported through Bukhaariy. 
r "That the Holy Prophet S.A. W 43 = ~ e) ll I< 


Poi 
prepared the wedding feast of ° a - PL alg sf i 
Jr” BUS [Ke a 
some of his wives with two EEE k> 
Moedds of barley". TE 


One Moedd is the equivalent of three quarter of a kilogram. 


The Duration of the Waleemah 


The Waleemah commences from the time the Agd has been 
contracted, and has no stipulated time for ending. However, some 
Ulamaa' stipulated that the longest duration of the Waleemah in 
the case of a young maiden is seven days and three days in the 
case of Thay-yib. Should the festivities continue beyond the 
Stipulated time by those guests invited, then it is regarded as 
Quadda'. The Afdal time for the marriage banquet to be given is 
after the marriage was consummated. 


MA 


Honouring the Wedding Invitation 


tisFard to attend a wedding banquet if one is invited. The Nabiy 
S.A.W. has said: 


"Allend an invitation when you 


=e S Shey N WA 
WA 4 es MSS igo i) .-F 
are invited thereto". r= Sat gas J 


Factors which determines the extension and acceptance of 
wedding invitations: 
1) The Waleemah is extended for the purpose of giving 
Sadaquah and more important, to establish and inculcate 
unity and Islamic Brotherhood. 


It does not necessary mean that all and sundry must be 

invited to the Waleemah. However, even under the most | 
favourable circumstances a host cannot and must not > 
specifically invite only the rich. To do this is contrary to 

the true spirit of brotherhood in Islaam. In fact, if the host 

is guilty of this crime by having invited only the rich or the 

elite, then such a host loses his right which the Sharee-ah 

has reserved for him over his fellow brothers. 


Il is a pre-requisite on the host that he should invite rich 
and poor alike. Should it occur that the host has invited 
only the rich to the Waleemah for the sole purpose of 
enhancing his social standing, esteem and personality, 
then the Sharee-ah regards such an action as a moral 
corruption of human nature. It has to be noted however, 


that no harm is done if a host invites a rich neighbour or a 
business contemporary. 


2) The invitation must be extended for the first day. If the 
wedding banquet is to last for three or seven days, then it 
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3) 


4) 


A ne — nd 


wa 








is only Waajib to be present there on the first day. To be 


present on the second day will be Muslahab and thereaf 
ter. it will be Makrooh to be present 


That the host extending the invitation must be a Muslim 
It is not Waajib to accept an invitation extended by a 
Kaafir. To accept the invitation of a Thimmiy 3 (, 
non Muslim under Islamic government) is Sunnah and not 
Sunnah Mu-akkad as some believed. 


The host must be a responsible person capable of handling 
and executing his own affairs. If it is ascertained that the 
host is a simpleton, a mentally deranged person or one 
under curatorship and that the expense of the Waleemah is 
to be incurred by him, then it is Haraam to accept such an 
invitation. However, if the Waliy uses his own funds to 
prepare a wedding feast, then no harm is done, and then, it 
will be Waajib on those invited to respond to such an 
invitation. 


The host should be specific in naming the guests he is 
inviting. This should be done either personally, by mes 
senger or by way of a written invitation. It is not Waajib 
for one to attend a wedding feast if a host has invited an 
entire congregation of a Mosque. 


The host should have no ulterior motives when extending 
invitations to guests by way of example: 

a) For fear of victimization. 

b) To secure the allegiance of a person of standing. 

C) To gain favours. 

d) To be recognised as person of means. 
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7) 


8) 


9) 


e) To establish allies to assist such a person is 
Baatil. 


The host should accept a legitimate excuse of absence 
from his guest especially if he was notified that a certain 
guest cannot be present for some legitimate reason. Here 
again the guest must ensure that he receives his host's 
blessings when leave for absence is sought. On the other 
hand, the host must accept the excuse in good faith and 


should not burden his guest by outwardly showing disap 
pointment. 


Should the host be a Faasig, a boastful person or 
unsavoury of character, then it will not be Waajib for the 
guest to accept his invitation. 


If it is established beyond any dispute that Haraam money 
is being used for the preparation of the banquet, then it is 
Haraam for the guests to accept the invitation. Moreover, 
if it can be verified that all or most of the money used for 
the preparations are Haraam, then it is Makrooh to accept 
the invitation. It is not Waajib nor Sunnah to attend if 
there is cause to doubt whether the money spent for the 
banquet is Haraam or Halaal. 


10) The guest must not be a strange unrelated female attend 


1 


ing the banquet without any of her Mahrams present., for 
fear that there may be situations where both the host and 
such strange unrelated female guest may possibly find 
themselves in seclusion without any Mahram nearby. 
This is Haraam even though no one will be in seclusion at 
all. 


DThat the invitation should be expected during the period of 
the Waleemah which is from the time the Aqd took place. 


45 








a 


H the guest has gone to the host and explained his position, and it 


TAe guests must not be people who hold the following 4s Clear that the host is openly disappointed or that the host is 
portfolios: grieved that he is not going to bless his banquet by partaking of 
a) Quadee. hisfood, then it will be Sunnah for the guest then to break his fast. 
b) sents The reason for the Sharee-ah declaring that it is Sunnah 
°) SA (or a guest to break his Sunnah fast, is because, it is greater and 
Especially in places or areas where they have the authority more nobler to bring happiness to a fellow Muslim than to break 
to execute their power and particularly if there happens to his heart and cause him distress and disappointment. 
be disputes between the host and such guests. Respond ; 
ing to such banquets will be Haraam. But, if the guest is observing a Fard fast, then it would be 


improper for him to break his fast for such a purpose. It will be 
more suitable and polite on the part of the host to accept such an 
excuse instead of forcing the guest to eat. 


13) That the guest must not have a valid reason for staying 
away 1.e. sickness or any other reason which allows one to 


stay away from Jumu-ah. 
KKK 


14) The guests must not be invited for that particular day by a 
number of other hosts. If there are more than one wedding 
banquet taking place in the area/city/village/town and the The Hukum of Photography 
guests are invited to a number of them, then this proce 
dure must be followed. 





The question arises, "Is it Waajib to refrain from a marriage 


a) The one extending the invitation first is taken hanquel on the basis that one is sure that photographs will be 
into consideration. ^en?". The answer is no, certainly not. The only time when 
b) Those nearer in relation to the guest. One is allowed to refrain from presenting oneself at a banquet is 
c) The nearest neighbour. | When Tasweer or Soorahs are staged which is Haraam for 
AULA ba , viewing. 
If two invitations were simultaneously received, then the T 
matter is decided by ballot. If the person has responded to the | TbewordSuwarJż® denotes: form, shape, mould, fashion, 
invitation by being present, then he had fulfilled his Fard obliga Create, paint, draw, illustrate, sketch and photograph. 
ton. Such a person is then not compelled to eat. To partake of E ; , 
food all be Sunyiah. The word Tasweev- >> denotes: drawing, sketching, por 


tal, depicting and painting. 

If it so happen that the guest is fasting, then it is required | ` z 

that the guest should approach his host and inform him that he is | sveer ASN Snamsty r enotes motion picture 
fasting. The guest should make Doa for him and thereafter leave. ‘king and photography. Let us now refer to the Hacleeth to get 


7 ‘arue meaning of the above terms: 
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Abdullah Bin Mas-odd said: 


"I heard the Messenger of Al 
lah said:" "Truly the people 
who will be most severely pun 
ished by Allah (on the Day of 


Owes Se a We hee 
emer ee ot tle 


(JU (rey le di o) “zai as 


- 


Judgement) will be the Musaw Clip Nf JI 

Wiroon. (Those who make F i 
a hia Pi 

sculptures)". Ssp, USI ay Jjj^a-Jl 4jJ ljjp 


In another Hadeeth, Abdullah Bin Umar says: 


"That the Nabiy S.A.W has 

said: "Truly those who make „ale i) Xil 2 4a v 

> ; 7 an so) 2 Ye ; Lge 

these Suwars will be punished . wa ee ee 

on the Day of Qiyaamah. It 2 EFN za ae cal Syu 
will be said to them: "Give life x! #3 Jù akaf ji Jy.-^i 


s " D op Zz 
to that which you created". SISI 01?) ee Lal 


nA oo ` o Ər 
D P) aE op BLE OF 


The Holy Qur'an clearly defines the meaning of Suwar (Surah 
Tkghaabun Verse 3) 


"He has Created the heavens 
and the earth in just propor 


E oti, E 
J 
5 ae A DAE A or 


Jo oe D S 
pe)! aji 


tion and has given you shape, 
and he made your shapes 
beautiful. And to Him you 
shall return". 


In modern Arabic the word Suwar is used for photography. In 
this context it is definitely not what is meant by Allah and 
neither His Rasool S.A.W. 


*] Suwars depicting idols or sculptures of any inanimate 
creature (intelligent or not) in three dimensional form are 
totally Haraam. Muslims understand idolatry as the invo- 
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cation of gods, adoration of images and keeping and 

the retaining of them. This is a grave sin. The Shaafi- 

iys maintain that it is Jaa-iz to have Tasweers of inanimate 
subjects such as trees, ships, the sun, the moon and the 


stars only if it is in mould form. But to shape any animate 
subjects are Haraam in mould form. 


Therefore, if the person shapes any of the above mentioned 
subjects, it is done either because it has a form or shape or it does 
not have any. 


IfaSuwar be it a sketch or a drawing, is abstract, then it is Halaal 
to view. The added requirement here is that it must be drawn on 
the ground, or on a carpet or canvas on which one will walk. It 
can also be sketched on pillow slips on which one sleeps or 
recline against. In other words it should be used with irrever 
ence. But, if such Suwars are displayed from ceilings or'walls for 
the purpose of adornment, then it is Haraam to view. This is to 
obviate it being glorified, honoured and deified 


lion the other hand a Surah is depicted of a torso or bust with 
three dimensions, or even a headless bust, or a figure with a hole 
in the centre, then it is Halaal for viewing. The reason being that 
ildoesnot depict something which one can imagine to be able to 


live in such a State i.e. a headless bust or a figure with hole right 
in the centre. 


From the above we learn that it is Jaa-iz to view features which 
are regarded as Khay-Yaalufihill (Yii) J4Fmotion pic 
ture making, because it is an incomplete Soo rah providing it does 
not depict Haraam. We should note that an exception to the rule 





*| This information right through to the end of the section of singing 


has been taken from the Kitab 'NMathaa-Hibul Arba-ah Volume two 
page - 40" 
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is the manufacture and selling of play dolls. Despite the dolls 
having three dimensions, it is Jaa-iz on the basis that it can be 
used to train girls, especially, the skills of rearing children. The 
use of dolls or anything else for purpose of education, is held in 
esteem by the Sharee-ah. However, manufacturing dolls for 
idolatory purposes is a major sin. 


We should also note the views held by the other three Math-haabs 
on this subject. They say: "If a portrait is sketched on cloth, a 
carpet or even a pillow case, then it is Jaa-iz because it will be 
used with irreverence". Therefore, it cannot be remotely consid 
ered as idols to be worshipped. 


It is quite clear that the Islamic Sharee-ah denounced, and termi 
nated paganism. Any veneration or invocation of created things 
is totally Haraam. It must be remembered that photography has 
many facets. The formal wedding photographs in particular is a 
valid record of the occassion. It cannot be equated with any 
object created for purpose of veneration or invocation (idolatory). 


Important: In the Islamic Jurisprudence we have A Golden 
Rule which goes as follows: F kal O, 
"Kullu Maa Laa Yatim Mul a Mo) ee YL as” 
Waajib ull Laa Bihee Wahuwa ue, “ip 
Waajib". ' +” 
"Everything by means of which a decree of compulsion becomes 
complete, then that (necessity) also becomes Waajib". 


Example: It 1s Waajib to perform Haj. One of the conditions are 
that there should be conveyance i.e. aeroplanes, ships, cars etc.. 
So from this we learn that mechanics, engineers, pilots drivers 
and many other different types of skilled people will be required 
to complete this compulsion. 
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The result is, that the knowledge of all these people will be 
Waajib in the completion of this condition of Haj. Thus, if the 
Muslims do not have such people among them, then the entire 
community, will be liable for punishment, because they did not 
carry out what was Fard Kifaayah. 


Similarly, we are compelled by Allah to punish evil doers and to 
protect the community against them. So, if there are thieves 
around whom we know, or there is a killer or rapist at large, then 
itwill be Fard that the community be informed of them for their 
own protection and safety. Thus, if it means protecting the 
community by means of issuing photographs of them, then such 
printing of photographs become a Waajib. Close Circuit televi 
sioninshops to protect such owners against shoplifters and other 
thieves will also become Waajib. From this we learn that at times 
photography will become Waajib, at other times Sunnah, at 
some times Makrooh and of course at times it may even 


become Haraam, depending on the situation which prevails. 
kkk 


The Hukum of Singing 


The Nabiy S.A.W. has said: : 
EES iag ASSN a gui 


"Publicise yA marriage, keep 


itupinthe Mosgue, and let the fe L ka aie re P Al Jt 


- 


tambourines be beaten", sini 


In another Hadeeth Rubay-yi' the daughter of Mu-daw with the 
son of Afraa! said : 


The Nabiy S.A. W came to our'> ,°*, 


residence and entered when IZ 


Sa 
Wy (pes cle di AU) oe) AES 
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wil marriage was to be con- na av tips 
summated. ge sat on ms bed Se s$ ubi tle F 
ar the .same spot where you We ppan 3 
now sit away from me. Our “29> Ceo c LA Wa Wa 
slave girls started beating the 

drums. and lamenting those fa 

thers of mine (her father and : 


two uncles) who were stayed ; ey 


> 03 "> g .2 >" 
wit) i ithe. Opa L 


>| 
: >! 9 . 
in the battle of badr. One of Aa Wa 
the slave girls then chanted: a 4397 ae a 
"And among us is a Prophet wr es ee — Li 


7 


who knows what lies in tomor 


row". The Nabiy S.A.W said HAJ GIRS e A 

to her : "Abandon that which rN 
you just said now, and con HSS. Borsi ae TEPER S 
tinue with that which you said ORA salk Js 
before". ASI oly, 


Many people hold the view that singing is Haraam. They feel 
that because, there is singing taking place at a marriage banquet, 
they are well within their rights to slay away from the Waleemah. 
The answer is that one is not allowed to stay away from the 
Waleemah just because of singing, unless, the songs are made 
up of words which are Haraam. But, if not, and the singing falls 
under the category of Mubaah cl 
must attend the Waleemah. 


(permissible), then one 


One should bear in mind that Islaam's prime objective is to mould 
and shape its followers, to prune their character, to cleanse them 
from evil which may pollute them spiritually. Thus, anything that 
will pollute one's mind with filth will be classified as Haraam. 


One must also remember that Islaam is a religion of tolerance and 
it is not a religion designed to make things difficult for its 
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followers. It encourages functions of joy and happiness, espe 


cially when family and friends are going to be united at one place. 
The above statement of the Messenger of Allah makes it quite 
clear that not even the Nabiy stopped people from singing, but, 
he stopped them when one of them utterred words that was 
contrary to the teachings of Islaam. he told them what they could 
sing and what not. For this reason, the Ulamaa’has laid down the 
following conditions : 


1) Ghinaa' sks 


2) 


3) 


(singing) 1s Haraam if its words are 

made up of sounds describing a particular woman still 
alive. This will cause Fiinah and may stir the emotions of 
some. However, if the woman is deceased, then no harm 
is done if the song is made up, describing her noble 
attributes. The same rule concerns a young man. 


It must also not be made up of sounds/words describing 
wine, as this may lead people to frequent places where 
liqour is served and it may also incite one to drink it or 
even taste of it. 


No songs are allowed if it is designed to ridicule or to 
defame people, irrespective of whether they are Muslims 
or Thimmiy's. Such songs are forbidden and so is it 
Haraam to listen to. 


The following types of songs are allowed and are classified as 
Mubaah with no harm attached to it: 


a) Songs made up of wisdom or Mawaa-ith 


monishment against evil). 


b) Songsmadeupof words describing roses and flowers etc.. 


c) 


Songs made up of words describing the valleys and green 
fields. 
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d, Song'- made. ur. of words describing nature as a whole or 
pan thereof. 


e> Songs made up. of words describing the beauty of a human 
being but free from anything that may cause Fitnah which 
is Haraam. 


The Subject of the Kafaa-ah 


The Kafaa-ah or Kuff signifies "qualifications/compatibility/ 
suitability/cqual. 


Allah says in the Holy Qur'an: 


"It is he who created man from : n 5 « 
PP - ” ” e IPE FH 
water and he made them into Vy e LJ Co jds- Sl ss 
families and fused them to 
have relationship through i9, J A 


Fa Po all 
wes Mak’ MEST 
marriage". 


Suratul Furquaan (verse 54) 
We will now discuss the Kafaa-ah under the following headlines: 
1) Its definition 


2) Is the Kafaa-ah a rule for the correctness of a mar 
riage? 


3) Is the Kafaa-ah considered from the side of the hus 
band, the wife or is it considered from both sides? 


4) Who has the right to sever the Aqd if this concept of 
Kafaa-ah is not met? 





Its definition 


The Kafaa-ah is a decree, which, if it does not take place, will 
bring shame and degradation. It is also generally agreed that 
there must be quality between the husband and wife in anything 
that may bring about perfection or even vileness. 


It is not- a pre-requisite that both parties should be free from any 
physical defect as far as the Kafaa-ah is concerned. If. for 
example, both of them suffer from leprosy or any other defective 
decease, then both of them have a right to Fasakh the marriage by 
requesting the Haakim to do so. 


Here it cannot be said that because they both have the same 
sickness or defect, that they are equal and suitable for one an 
other. Remember, man. will abhor what he sees in someone else, 
but he will not abhor the same in himself. The Kafaa-ah is 
considered in four situations: 


1) The Deen 
2) Nasab 
3) Hur Riy Yah 
4) Hirfah 
*k 2k K 
The Deen 


When we speak of Deen, it is meant that the husband must be 
equal or suitable for the wife in qualities of modesty and 
uprighteousness. If. for example, the man happens to be a Faasiq 
through 7inaa\ then he is not a Kuff for the chaste woman even 
though he may have repented and is living righteously. Remem 
ber. repentance will not erase the shame of the act that was 
committed especially if it was broadcasted all over. 
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Tbrv are “difference” .of. opinion among the - Uiamaa'concerning 
the act of Zrnaa’ and other acts. Al) agree on Zirtaa'. However, 
some Uzamea bold the view that if a man is a Faasig through a 

vn other than Zirtaa’. say. wine for example, or is guilty of false 
testimony, whereafter he sincerely repented, then he becomes a 
Ruff for a righteous woman. Some Ulamaa' issued their verdicts 
on this while others reject it. 


If m the event the woman, is like the man is sinning, then there is 
no dispute that she becomes a Kuff for him c.g. an adulterer for an 
adulteress etc.. But should the man's evil increase, then such a 
woman will not be considered a Kuff to him. 


Islaam is also a rule when matter of Deen is taken into consider 
ation. When Islaam is taken into account, it is meant the 
Islaamship of the fathers. Thus if the girl's father is a Muslim, 
then she is not a Kuff for a man whose father is not a Muslim. 
And whosoever among womenfolk have perhaps four forefathers 
as Muslims then they arc not kuff for menfolk who perhaps only 
have two or three forefathers as Muslims. 


Here is however an exception and that is the Sahabah (compan 
ions of the Prophet). A Sahabiy can be a kuff for a Taabi-iy-yah 
(successor of a companion) even if she has more forefathers as 
Muslims than he. On this there is a text from Nabiy S.A.W. that 
his Sahabah are more honourable than others besides them. 


ok ok ok 


The Nasab 


When it comes to Nasab. man is categorised as follows: 


S ,.” P 


J 9” 
Arabiy 5/2” (Arabian), Ajamiy «7S (non Arabs/ 
Foreigners) 
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THE ARABS 


They are sub-divided into two groups: 


-9 


’ 
Qurashiv (Those belong to the Quraish tribe) —_ P 


Ghayru Qurashiy (Those not belonging to the Quraish tribe). 


Thus. the Quraish are Kuffs for other Quraish except those 
belonging to the Banee Haashim and Banee Abdul Mut-talib, 
who are regarded as the cream and most honourable among this 
tribe. So. Banee Haashim are Kuffs to the Banee Abdul Mut- 
talib. The other Arabs belonging to the Quraish are Kuffs for one 
another, but. they are not Kuffs for Banee Haashim and Abdul 
Mut-talib. 


The remainder of the Arabs are not Kuff for a Ourashiy 
wa (one belonging to the Ouraish tribe), but are Kuffs for one 
another. The Ajam (foreigners) are not Kuffs for Arabs even 
though their mothers may be Arabs. 


If a woman is well known for her high and noble standing, 
because, she is the daughter of a man who is well known for his 
nobility and high rank, then it 1s Waajib that she gets married to a 
man who possess the same characteristics. There is no difference 
in this matter whether the persons spoken of here are Arabs or non 
Arabs. 


When we speak of Nasab (descent/kinship), it is meant to be 
family ties from father's side and not the mother’s side. There is 
an exception however, concerning the female. descendents of 
Sittina Fatimah R.A.. They are related to the Nabiy S.A.W. 
which are undoubtedly from among the highest and noblest 
groups of Arabs or Non Arabs. 


What has been said of the Arabs is also said of the Non Arabs. It 
is said that the Persians are nobler than the Niebt (Nabateans) and 
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that the Banco Kr3a-ccl (Jews) is more nobler than the orthodox 


Copt. There 3H? Vlamaa’ who do not recognise such disparities 
between the Non Arabs. 


KUI. 


The Hur-ri-yah sien 


When a person has slavery in his ancestory, then he cannot be a 
KajT for a woman who does not have slavery in her anccstory. 


This too is considered from the father’s side and not from the 
mother’s side. 


Thus if a man’s mother is a slave woman but whose father is an 
Arab, then she is a Kuff for a woman who is an Arab and who was 
bom as such. 


KKK 


The Hirfah ya 


Here consideration is taken into account on professions which 
are customarily considered as despicable, like streetsweepers, 
bathhouse attendants, rubbish disposers etc.. They are not Kuffs 
for one whose profession is honourable e.g. seamstresses, or 
whose father is a tailor, bricklayer, plasterer or an electrician etc.. 


One who has an honoured profession is also not a Kuff for a 
merchant Likewise, the son of a merchant is not a kuff for a 


daughter of an Aalim or Quadee in accordance with what is 
generally accepted as customary. 


Money is not taken into consideration as far as the Kafaa-ah is 
concerned. Thus, if a poor man marries a rich girl, then he still 
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trains a Kuff\x her. We do not compare some of these quail ties 


ritb one another. 


EXAMPLE 


A man is a sinner and a free woman and the man is a righteous 
slave. It is then incorrect to compare the slavery to the evil, 
claiming that they are equal. Similarly, if the woman is an Arab 
tot very sinful while the man happens to be a righteous Non 


Arab, then comparison is not made to his ethnicity against her 
evil.claiming that they are now equal. 


Is the Kafaa-ah a rule for the correctness of the Marriage? 


The Ka/aa-aA is a rule for the correctness of the marriage when 
no satisfaction has been obtained. This is a right possessed by 
both the woman and her WaZzy. Should they both be dissatisfied 


with a husband who does not conform to the laws of the Kafaa- 
ah then the Agd is Baatil. 


It has also been mentioned before that the Kafaa-ah is a rule for 
the WaliyMujbir when he intends marrying off his Bikr daughter 
without her consent and approval. If he marries her to one who is 
not her Kuff. but she is satisfied, then the Agd is correct and her 
right then falls away. Remember, here lies a rule, which is. that 
the approval of a maiden is obtained when being asked through 
her silence, but. the approval and satisfaction of a divorcee or 
widow must be obtained through a clear utterrance. 


In matters pertaining to the marriage, the Waliy and the girl are 
equal partners, here it is meant that one cannot do something 
without the other, except in cases of a man being impotent or 
when he cannot have an erection. Such dysfunctions of a man is 


entirely the prerogative of the woman and the Waliy has no say 
whatsoever in the matter. 
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E: sohapr'cnv. that a woman is satisfied with the husband and is 
under the assumption that he is a Kuff to her.. hut. only afterwards 
the matter became clear that the man was oris indeed a slave, then 
this free woman have the right of choice and the Waliy on the 
other hand have a_right to object. No harm is done in this 
eusance if the Waliy had already solemnized Akp/.But. if they 
knew beforehand of the person's slavery, or dysfunctions before 
the marriage was contracted, then their right falls away if it is 
known that they were satisfied. 


Is the Kafaa-ah considered from the side of the Husband or 
the Wife, or is it considered from both sides? 


One must also remember that the Kafaa-ah is taken into consid 
eration from the side of the woman and not from the side of the 
man. A man is at liberty to marry a servant or slave girl. This is 
so on the basis that it is a commonly accepted fact that people do 
not gauge or measure one another if they bed with a woman lower 
in status than what they arc. 


Who has the right to Sever the Aqd if the Kafaa-ah was not 
put into effect? 


A father is also allowed to marry off his young son to a woman 
who is not his son's equal. However, he the child, has the firm 
right of choice after he becomes Mukallaf. He may Fasakh the 
marriage or carry on with it. However, the marriage is not correct 
if the father marries such a child (boy) to a slave girl, an old blind 
lady or an old malformed lady. Although that is not regarded by 


the Sharee-ah as defects, the marriage is still annulled. 
kkk 


90 


The Discussion of who all Among Womenfolk 
are Haraam for Marriage 


Asms been learnt before, one of the rules for the correctness of 
extracting a marriage, is that both persons must be free from 
nything which will prevent them from contracting such mar- 
rages. It is therefore incorrect to enter into a marriage contract 
which has become Haraam because of three reasons. These 
reasons again are sub-divided further into two: 


1) Persons who becomes Haraam forever for one to 
marry. 

2) persons upon whom the decree is not forever binding 
in other words, if the cause of the Haraam disappears, 
then the decree changes to Halaal. 


The reason which causes the decree to be forever binding are 
Wed -nto three sections:- 


a) Quaraabh Age (family relationships). 
b) Musaaharah 5 lic (relationships through marriage). 
c) Radaa’ pe) (foster relationships) 


TheQuaraabah 


There are three genealogical groups who are forever Haraam for 
marriage. They are: 


1) The Usool auty2elroo' EI p One's Usool and 
Furoo' are; mother, father grandmother and grandfather 
from the sides of both parents right up the line of 
ascendency. The Furoo' are : One’s daughters, 
grandaughters, great grandaughters right down the lines 


of decendency. 


2) Furoo' UAbawayhie. Branch line or affinity from both 
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his parents. Here it is meant, his sisters from both sides of 
his parents. Included in this category ire the daughters of 
his brothers and sisters (i.e. nieces) right down the line of 
decendency. They all become Haraam for marriage. 


3) Affinity from grandparents on both sides. Example 
uncles and aunts. Here it is meant blood uncles and aunts 
gor uncles and aunts from father and mothers side. At this 
point the decree of Haraam ends. 


Note: From the third group only the first line of relatives are 
Haraam and nothing beyond that. i.e. the daughters of your 
uncles and aunts (cousins) are not Haraam for marriage. 


The Musaahara 


Here too there are three genealogical groups who are Haraam for 
marriage: 


1) Affinity from a wife whose marital contract has been 
consummated, i.e. the wife's daughters and grandaughters 
as well as their own daughters right down the line of 
descendency. They all become Haraam for marriage. 
Allah says: 


"And it is Haraam for you to Ne ee SUI s g? vee 

yp ol jue 
marry your step-daughters un Sa lA s A ffs Brae 
der your guardianship horn of als > (A Jp oS gees z 
your wives with whom your 4 Wa z 


marriage has been consum 


A 
v 
q-e. 


mated". 


Surah Nisaa' (Verse 23) 


Note: Should it occur that a marital contract was entered into 
with a mother of daughters, but such a marriage was not 
consummated, then the Sharee-ah allows such a man to enter 
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contract with such woman's 
grandaughter should he divorce the mother. 


into a marital daughter or 


2) The Usool of one's wife. Here marriage to one's mother- 


in-law or grandmother or even great grandmother be 


comes Haraam forever. 


Note: Such a marriage becomes Haraam even if one merely 
enters into a marital contract irrespective of whether it was 
consummated or not. The following golden rules elucidates this 
point. 


ILA ə 


oy: tie DEO Se owt AS Vie 
lel de epee SSI de ska)! 
AAO z 


DLJ ee LYE Jioni 


kqbual al banaati yahr umu 
kial ummahaati.wad 
DUKHOOLU BIL VMM A HAATI 
mUMUL BANAATI". 


"The marriage contract of daughters makes their ~ mothers 


Haraam. And the consummation (of the contract with mothers), 
make their daughters Haraam. ". 


TheSharee-ah has made this rule a stipulation because: 


a) The affection and attraction towards a man is much more 
stronger in a young woman than in an elderly woman. 


This inevitably leads to a very intense jealousy. 


b) Because such a marriage will lead to gross animosity 


between mother and daughter and strain relationship be 


tween them, the Sharee-ah has thus decreed this Haraam. 


Therefore, is a man marries a woman and had not slept 
with her yet, then it is still Haraam for him to marry such 


a woman's mother. Because the daughter is jealous and 


her attachment much more intense, there is thus every 


reason to believe that such a daughter will utter words of 
mother which are 


abuse against her Haraam by the 
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Sharee-ah. But, the mother on the other hand is more 
tolerant understanding, and as always, quick to forgive 
because a Mother will always want but the best for her 
daughter. 


3) Womenfolk whose marriage has been consummated by 
fathers or sons 1.e. step-mothers and daughters in-law. 


Radaa' 


Concerning Radaa' whatever applies to Nasab (family lineage) 
also apply to foster relationships with a few exceptions. 


It should also be noted that the facts noted in the aforementioned 
chapter makes marriage Haraam forever. At this stage, I will now 
elaborate on situations which makes the marriage Haraam, but 
the decree is not forever binding. 


a) To simultaneously marry a woman and her sister and/or 
aunt (from either paternal side) is invalid. It is stil 
Haraam even if a man marries her sister or aunt at a later 
stage. Only if you have divorced the woman, can you 
marry her sister or the aunt. 


b) It is also Haraam for a woman to marry a male slave 
whom she possesses, or for a man to marry a female slave 
whom he possesses unless they are given their freedom. 


c) Itis Haraam for a man to marry a Mushrik (polytheist) 


d) It is also Haraam for a man to marry a woman whom he 
had divorced thrice unless she re-marries someone else 


first. 


e) It is Haraam to marry a woman who is still under Iddah of 
Talaaq or under Iddatul Wafaa (period of waiting of a 
stipulated period after a husband's death). 
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f) When a man has divorced a fourth wife and wishes to 
marry another woman, then the Zddah of the fourth 
woman must be expired. 


KKK 


How the Musaahara is Applied to 
Make a Marriage Haraam 


Musaahara (relationship through marriage) is applied because it 
connotes resemblances, physically, spiritually, morally and emo 
tionally, in family relations. It comes to the fore in the following 
instances: 


a) The wife of a son. She resembles the daughter. 


b) The daughter of one's wife. She too resembles the daugh 
ter. 


c) The wife of one's father. She resembles a mother. 
d)The mother of one's wife. She too resembles a mother. 


There is no dispute among the Ulamaa' that the wife of the son, 
the wife of the father and the mother of a wife, all become 
Haraam by virtue of the marriage contract. Thus, if a father 
contracted a marriage between himself and a specific woman, 
then such a woman becomes Haraam for his son and grandson 
right down the line of descendency by virtue of the marriage 
contract irrespective of whether the marriage was consummated 


or not. 


Similarly, if a son contracted a marriage with a certain woman, 
then even if the marriage was not consummated, she then be 


comes Haraam for marriage (forever) for his father and grandfa- 
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ther right upto the line of ascendency. She also becomes Haraam 
for sons, grandsons right down the line of descendency even 
though the marriage was not consummated. 


Concerning the daughter of one's wife i.e. step-daughter, such a 
daughter is not Haraam for the step-father's sons. Likewise, a 
son's step-daughter is not Haraam for such a son's father. 


One is also allowed to marry one step-father's mother ie. one's 
mother's mother-in-law. Similarly, one is allowed to marry one's 
son's mother in-law. 


The same rule applies to one's Rabeeb. He is a step-son. If he 
marries a woman, then the step-father is allowed to marry such a 
step-son's wife should he divorced her or should she be widowed. 


We now understand how the Musaaharah becomes Haraam 
through marriage, one must understand that the Hurmatul 
Musaaharah ester >of Haraam for marriage be 
tween in-laws) only becomes confirmed when an Aqdus Saheeh 
(a proper marital contract) was contracted. However, if a mar 
riage was contracted between two people which was declared 
null and void, or it was a consummation through a judicial error, 
or through Zinaa’, then the following rules must be clearly ob 
served: 


1) The Hurmatul Musaaharah becomes Waajib if a mar 
riage contract was incorrectly performed known as Aqd 
Faasid and the marriage was consummated. So, if a man 
contracted a marriage with a woman and has sexual rela 
tions with her and are under the impression that such a 
marriage was correct, then such a woman's mother will 
become Haraam for him. 


2) If a man marries a woman with the understanding that the 
marriage was correct, but at a later stage discovered it to 
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be incorrect, and such a marriage was not consummated, 
then he may marry such a wife's mother. The deciding 

factor here is that the marital contract must be correctly 
performed right from the outset. 


However, if sexual relations took place, be itHaraam,'s (i.e. 
anal sex), after an improper marital contract, then the 
Haraam decree remains valid. 


Similarly one's step-mother becomes Haraam for one via 
faAqdus Saheeh. But, should it be an Agd Faasid and 
the father had consummated the marriage with the under 
standing that the contract was correct, then the step 
mother remains Haraam forever. But, if no consumma 
tion took place, then the '"step-mother" becomes Halaal 
for such a son for marriage. 


The same rule applies to the daughter in-law only if the 
marital contract was Sah or Faasid, but, sexual relations 
took place. 


TheHaraam decree is therefore determined by Musaaharah by 


- 


way of: 


a) Agdus Saheeh. rallis 


b) WattfaoughanAqdus Saheeh or Agd Faasid -i—li Jasc 


The same rules are applied to Wat ush shubuhah even if anal sex 
took place. This is strictly forbidden by Allah and decreed 


Haraam. 


Note: During sexual intercourse between husband and wife, 
semen is deposited in the vagina. The wife thereafter indulges in 
a sexual act with a lesbian. This results in the husband's sperm 
being transferred from the wife into the vagina of the lesbian. 
This further results in the lesbian falling pregnant and after a 
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natural term, gives birth to a son. This child is now regarded as 
the lawful (Halaal) son of the man who initially performed the 
sexual act with his wife in accordance with the correct Aqd. 


Similarly, if a man has two wives, and his first wife whom he has 
just had sexual intercourse with now performs an act of 
lesbianism with his newly wedded wife which leaves her 
pregnant. The daughter born to the second wife as well as her 
mother (his mother-in-law) will be regarded as Haraam for him. 
The Sharee-ah regarded this as though the marriage was 
consummated. 


Note of Importance: The act of lasbianism is totally Haraam but 
it is not taken as Zinaa' because the sexual act did not take place. 
Even if such people are caught in the act and the matter brought 
in front of the Quadee cannot institute the death penalty, nor 
can he even decree the penalty of one hundred lashes each, 
because, no sex took place, instead stimulation and 
masturbation took place. 


Concerning the act of Zinaa', no Hurmatul Musaaharah is con 

firmed here in any way whatsoever. This is based on the fact that 
marriage is a Sacred Favour bestowed upon us by Allah and it is 
incorrect to remove an act of marriage for an act that is unlawful. 
Thus, if a man commits Zinaa' with a woman, then her mothers 
and daughters are not Haraam for him to marry. 


The same rule applies to situations where romancing, cuddling 
and fondling took place with an unrelated female, or, a person 
views the body of a strange unrelated woman with passion. Her 
off-spring or mothers do not become Haraam for marriage. 


Wat ush Shubuhah with a woman under the assumption that she is 
the wife, is also termed Shubuhatul Faa-il (error of perpetrator). 
Such an act is not classified as either Halaal or Haraam. Thus, a 
child born of a result of Shubuhatul Faa-il is deemed legitimate 
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for all purposes e.g. the status quo as far as family relationship 
from his father's side remains unchanged. He inherits from such 
a father and even Iddah on his mother becomes necessary. 


Thus, any act which is deemed as sacred, the relationship in every 
respect remains firm. If a child is conceived through the act of 
Zinaa', and the new born child is a girl, then: 


a) She is regarded as illegitimate. 


b) The biological father can even marry such a girl because 
she has no bond with him. This is however Makrooh. The 
other three Jmaams hold the view that such a child is 
illegitimate and cannot inherit, but, it is Haraam for such 
a biological father to marry his own "illegitimate" daugh 
ter. 


c) She does not inherit from him. 


d) The father is not liable for maintenance. Whatever is 
Halaal for the father, also becomes Halaal for his legiti 
mate children. 


It has been stated above, that it is Makrooh for the father to marry 
his illegitimate daughter because of the possibility that the chil 
dren born from such a relationship will suffer congenital 
deseases. 


Note: The illegitimate child has form relationship from the 


mother's side and inherit her all family from mother's side. 


KKK 


an 


Circumstances under which Marriage will be 
Unlawful and thus Invalid 


A marriage between two people of the same sex is invalid and it 
is Haraam. Similarly, it is Haraam for a man to be joined to two 
people in wedlock to the extent that should we compare them 
both to each other by regarding them both as males for instance, 
then we would find them to be Haraam for each other. 


Example 


Let us take two sisters. We know it is Haraam for us to be married 
to two sisters at one given time. Now we apply the rule for 
comparison. Let us now imagine one of the sisters to be a man. 
We would come to the conclusion that they are brother and sister 
and as such Haraam for each other in marriage. 


Upon this the Nabiy S.A.W. has said: 
ə s r.2 of 9 Te A A F K; ° ing a 5 of 
Ale)! cakes GUS gales as J 


"Truly if you do that, you will — 


lA 


be severin amilies ties". A 
8 your ii ms Sle siai Ju,, jikuta 


The same applies to a man who wishes to marry his wife's aunt 
(from either parental side). The same procedure is adopted. 
Imagine the parental aunt to be a man’. What is the relationship 
between the woman and that paternal aunt? It will now be uncle 
and niece and Haraam for them to marry each other. 


a 


We use the same method in establishing if it is Halaal when one 
wishes to marry another woman (while already married). Com 
pare your first wife with this woman. Establish, if either of them 
had been a man,, \yhat would their relationship have been? If the 
one becomes a'Mahram for the other, then we know it will be 
Haraam for them to be joined in wedlock. And if no relationship 
can be established through the concept of comparison, then 
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marriage between the two of them would be legal. 


It is Halaal to join the following two persons in marriage: 


A woman together with the daughter with the daughter of her 
former husband. Example 


A married couple has a daughter. Upon divorce, the man marries 
another woman. This daughter of his now becomes the step 
daughter of his second wife, after a while the man divorces his 
second wife as well. Another man is now allowed to marry this 
divorced woman together with her step-daughter. Apply the rule 
of comparison then we will find that there isn't any family ties 
between these two womenfolk. 


The very same rule applies to a man who has divorced his wife 
and whose mother is also alive (i.e. the husband's mother). An 
other man may marry this divorced woman and may also marry 
this woman's mother in-law. Apply the rule of comparison then 
we will find that the two womenfolk being joined in marriage to 
one particular man have no family ties whatsoever. 


It is Haraam for a man to marry Ammatayn (two father's sisters) 
orKhaalatayn (two mothers sisters) at one particular time. 


Example of Ammatayn being joined in wedlock which is 
Haraam. 

Two men many each other's mother. Both these women gave 
birth to daughters. Each of these daughters will be Ammah 
(father's sister) of the other. Let us now analyse this. Ebraheem 
has a mother named Yumna while Zayd has a mother named 
Fatimah. Ebraheem manies Fatimah and Zayd marries .Yumna. 
Both womenfolk gave birth to a daughter. Each of these children 
is regarded as the Ammah of the other because they are brother 
and sister of each other's father from mother's side. See diagram 
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for illustration. It is also Haraam for a man to marry two women at one time 
i while the one women is the other's Ammah and the other woman 
REAN the 65-5 > marries <- l 
“6 | is the other's Khaalah. 
aa J Example: A man marries a woman and this man's son marries this 
daughter L ; 
i woman's mother. In other words the son married his father's 
Mother - Yumna Faa-iqah son-Zayd ; 
; mother in-law. Both these women gave birth to a daughter each. 
AEE. The daughter of the son will be Khaalah of the daughter of the 
Son - Ebraheim T Mother - Fatimah father and is also at the same time the sister of the other's mother. 
Faheemah The daughter of the father again will be the Ammah of the 
daughter daughter of the son and the sister of her father. See diagram for 
offspnng illustration. 
sh 
aa at ie de AI a ------ Ammah <- daughter 
offspring 
An Example of two Khaalahs Haraam to join in marriage T 
Two men marry each other's daughter. Both these women gave Father -> marries Ss daughter 
birth to two daughters. The one girl will be the other's Khaalah has has 
(aunty from mother's side). Let us analyse this. Yusuf has a P enen ais 
rs ee EEE 
daughter named Fowzi-yah while Ya'goob has a daughter named J 
Farecdah. Both these womenfolk gave birth to a daughter each. Daughter 


The one daughter will be the Khaalah of the other because both 
of them are grandaughters to each other's father from mother's Lo ---------------- offspring----------- Khaa/a/i 
side. See diagram which clearly illustrates this point. 


On this the Nabiy S.A.W. has said: 


To H aaa Aa AA 
| marri 
en wA "No man should marry a ,. 


A offspring ; A woman and to thereafter Zas) Y, E7 aie E - fe - \ een 
Yusuf daughter Fatimah Fareedah marry her paternal aunt (or oe msi) TAY 
Pamehicr | damente even maternal aunt) during 
Fowzia Khaalahs Yaqoob : eae 

: one period. And no man .-° +) we P 
i | SSSI y go | a re 
Daughter Mymoena should marry an aunt and at n — ya 
offspring the same time, marry her e 
i J ; seg - 
T brother's daughter (niece). Ss ah Y es 
FER ja) ' 
marries st 
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Not an elderly over a minor 


$ Sh fe 


” ` one ‘ 
elder . ; Ce g Sete Cel Jii oslo yi oly, 


and neither a minor over an 


Here it is meant marry not an elderly aunt together with her niece 
who is still a minor or vice versa. The same rule also applies to 
womenfolk who has foster relationship known as Radaa’. 


If a man was married to two women who are Haraam to be joined 
together in wedlock, because, they are closely related to one 
another, then such a marriage must be Fasakhed. The women in 
this case are either two sisters, a mother and a daughter or an aunt 
and her niece, who entered matrimony simultaneously or during 
an interim period. If both were married under one contract, then 
both of them are Baatil to the man, irrespective as to who got 
married first. 


The Haakim then Fasakh the marriage if it was consummated and 
no one among them claim dowry. However if consummation 
materialised with both women, then both become Haraam for 
him for reason previously explained. 


If a man married two sisters in one period and had consummated 
such a marriage and only afterwards he finds out that what he did 
was unlawful, then both of them will become Haraam for him 
immediately. Separation is necessary and only thereafter is he 
allowed to choose anyone among the two sisters to marry him. 
Remember this law, when sexual intercourse takes place upon an 
Aqd Faasid, then in such a case, certain people now become 
Haraam. 


If a man marries a mother and daughter at the same time and he 
slept with the mother, then the daughter becomes Haraam for him 
forever, irrespective of whether it was an Agd Faasid or an Aqd 
Saheeh. But, if the man did not sleep with the mother yet, then 
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(he daughter will be Halaal and the mother will become Haraam 
if he sleeps with the daughter upon a Nikaah Faasid. 


Mote: A mother does not become haraam through a Nikaah 
Faasid of a daughter when no consummation took place. 


The above is based on the statement made by the. Nabiy S.A.W. 
when he said: . 


ae 


"Any man who marries a AA ia 
woman and consummated that le J> WA ol ya on ge ml 
marriage, then it is not lawful Ban MERRY... IIPS MAg 
for him to marry her daughter. Sla cgl zS aj be Ds 
And if he did not consummate J WA x X f 
such a marriage, then let him AEEA) els vF J= Si oS 
marry her daughter (after di g 

vorcing her). And any man 
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who marries a woman and 
consummated his marriage 
with her or did not consum 
mate the marriage, then it is 3 
hot Halaal for him to marry LA 


siji oly) 
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CYA 


her mother". 


We also know that it is Waajib for the man to give the Mahrul 
Mithl if the marriage was consummated upon an Agd Faasid. The 
dowry is given after sex took place and not at the time of the Agd. 


If Wat ush shubuhah was committed on numerous occassions 
prior to it being realised that a judicial error was committed, then 
only one dowry (Mahrul Mithl) is required, irrespective of the 
number of times the act was committed. 


In the event of a separation, and the couple later committed the 
said error again, then it will be regarded as a totally different Wat 


ush shubuhah thereby requiring a new dowry ( in the form of 
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Mahrul Mithl). Example: should it occur that the man has Marriages Prohibited as a Result of Religious 


erroneously married two. sisters, and discovered the error later Differences. 
and then made a separation. After that he married the one of his 


choice. That night he inadvertently beds the separated sister people who differ in belief to that of Muslims are categorised into 
thinking her to be his wife. In this case the states that a new three groups:- 


Mahrul Nfirhl must be given again. ey 
1) Vbbaadik Aithelat (idol worshippers). Mar 

EEF riage between Muslims and idolworshippers or Polytheist 
il J5 -s-— (error of perpetrator). The first type of error are prohibited. By idolatry we understand the keeping and 
which was performed because of an Agd Faasid is called retaining of idols for purposes of invocation, adoration and 
Shubuhatut Tareeq J-jay 2 4; (Error of direction/path). honouring by a worshipper or worshippers. 

There is also a third type of Shubuhah called Shubuhatul 
Mahal Sr" (error of place). Example: A man had sex with 
his son's slave woman under the assumption that whatever belongs 
to his son. belongs to him also, whereafter, the truth was estab 
lished. then in this instance too will the Mahrul Mithl be required as It is also of no consequence whether these idols are carved 
the dowry. 


The second type of Wat ush Shubuhah is called Shubuhatul Faa- 


In other words, they are a people who have not received any 
heavenly scriptures and neither do they have a book in 
likeness to any heavenly scriptures. 


from wood, stone, silver or any other precious stones etc.. 


Concerning Asnaam 24! (images) which are being 

adorned, falls under the banner of Ubbadul Authaan. There 
are Ulamaa who do not differentiate between these two 
terms meaning that the worshipper is venerating the saint or 
The above rules are applied when the Agds were performed simul gods whose likeness it bears and not Allah. 

taneously. If it can be established with absolute certainty as to 
whose contract was entered into first, then the second contract 
becomes Baatil. However, should doubt arise in this case, then it is 
Waajib to separate immediately and refrain from sexual relation 
ship until such time when the matter is resolved. Similarly, if it 
cannot be resolved as to whose marriage was firstly contracted, Note: 
then it is Haraam for the man to remarry any of them unless he 


Remember, any sex taking place without Shubuhah does not cause 
a dowry to be necessary e.g. a man overpowered or forced a woman 
to have sex with him, or, he even slept with her while she was 
asleep, this will then be regarded as Zinaa'. 





The remotest incentive to idolatry images, be it the sun, the 
moon or the stars, are severely forbidden to the Muslims. It 
need scarcely be said that this type of worship and invoca 
tion of created things is in the degree of dishonouring Allah. 


Apostates (Murtads) fall under the same category because 
they do not believe in the doctrine fundamental of Islaam. If we 


divorces them both or he dies. by way of example consider the "Rawwafid" (A sect of the Shia). 
But, if hope is given in establishing whose contract was first They believe that Sayduna Jibreel Alayhis Salaam erred in 
solemnized, then the matter is referred to the Haakim who Fasakhs delivering the devine revelation to Sayduna Muhammad S.A.W. 


the marriage with the purpose of repelling any harm. instead of Sayduna Aliy Karramal Laawhu Wajhah. Some of 
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them even cherish the doctrines that Sayduna Aliy K.W. is an 
llah (god) while others dispute the authenticity of some Our 
anic verses. The Shee-ah Imaamiy-yah goes so far as defaming 
the honour and morality of the Holy Prophet's wife Sittina AA- 
I-Shah by accusing her of adultery even though the Holy Qur-an 
states the contrary. 


The Saabi-ah aslo (Saa-bi-een - Sabaist or Sabeans) 
starworshippers falls in the above category and as such are 
prohibited for marriage. Historically there exists the be 
lief that this sect had a book which is not to be traced today 
and as such, some are of the opinion that because of a 
book they are lawful for marriage which is not the case. 


The Ahmadias i.e. Ouaadiyaanis, Mirzais, as well as Bahaa-is all 
fall under the banner of Mushrikeen because certain fundamental 
doctrines of Islaam are being violated. 


2) The Majoos PF (Fireworshippers). Originally they 

had a book. They compare this book with the divine 
revelation. They claimed it to have been authoritative; the 
word of God; and revealed to their Prophet 
Zaraadashat—Witte! > jhe passing of time they mis 
construed, distorted and corrupted its contents and also 
killed their own Prophet. Allah then removed the book 
from them. 


Marriage is thus forbidden to a member of such a group. 
The four /maams are in agreement on this point. Imaarn 
Dawood Ath Thaw Hiriy cs plas! > al> fl*' claims that 

it is permissible for us to marry them, because, they did 
originally receive a book. Of course this is not authentic. 


3) Those who are people of the Book. This is referred to the 
Yahood and the Nasaaraa (Yahood-Jews Nasaarah-Chris- 
tians) who received the Toraah and the Injeel (Bible). 
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women (idolaters) until they 
believe. A slave woman who 
believes is better than a Poly- 


astonishes you. And marry not 'i 
your girls to Mushrik (men) 
- until they believe. A man slave ,, . > 


Marriage to a member of such a group is permissible 


subject to certain rules :- 


a) It is permissible to marry a Muslim to a Kitaabiyah (a 
Jewish or Christian girl). However, the rule states that it is 
Haraam for a Muslim female to marry a member of this 
group. The condition which is a pre-requisite for the 
correctness of the marriage of a Muslim woman is that her 
husband must be a Muslim. Proof of this is obtained from 
the Holy Qur'an wherein Allah says:- 


"Do not marry unbelieving « %* 1°- h 
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tbeist woman even though she 
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who believes is better then a Crtd x aN, c eee 
Mushrik man even though he 
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may cause you astonishment”. 
Suratul Baquarah (Verse 221) 


These two verse clearly indicate that -it is not Halaal for a 
Muslim man to marry a Mushrik. (polytheist woman) in 
any way and likewise it is not Halaal for a Muslim woman 
to marry a Mushrik man. This is only allowed if such 
people embrace Islaam. 


Proof that Muslim Males are Allowed to Marry Kitaabiyahs. 
Allah says:- l 

"Lawfid unto you in marriage l S e E S + 
Cre slor inamda 
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are chaste women among the 
believers, as well as chaste 
women among the people of 
the Book who received their 
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when you give them their dow ha Wa om 
rv J 5 ts 5 
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tity and not lewdness nor other i 
secret intrigues”. Jll 


Suratul Maa-id ah (Verse 5) 


This verse males it quite clear that Muslim males arc allowed to 
marry Christian or Jewish women even though they claim that 
Sayduna Eesaa (Jesus) is a God or is one in the. Trinity which 
ofcourse is clear Shirk. The majority among the Ulamaa' agree 
on this because of the fact that Allah knew this situation even as 
the Holy Qur'an was revealed, yet. Allah made it permissible 
because they do have a heavenly religion and a book. 


Others argue that the reason for Allah having allowed this is 
because the woman who is a Kitaabiyah will be the odd one out 
in the family. Here it is meant that children originating from such 
marriages will hold the name of the father. The father will see to 
their education and he will teach them Islaam which will finally 
result in the mother having no other alternative later but, to accept 
Islaam. In Muslim countries, custody is given to the father should 


there be a split between the two people involved. 


But in countries where the situation is reserved, more damage is 
done if there is a separation. The children is given to the mother 
which will result in the children being raised as Non Muslims. 
This is quite common in South Africa. Even with women em 
bracing Islaam who later become apostates and they then leave 
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yei husbands taking their minor children with them and raising 


pnas non Muslims. 


‘situation from the Muslim point of view is horrifying and 
^el'ore, some Ulamaa' state that marriage which bear such 
.^sequences arc Haraam. This view should be encouraged and 
t 


^ould also be held in Esteem. 
^€ arc certain guidelines for Muslims for followr- 


D It is Mukrooh for a Muslim to marry a Kitaabiyah in a 
Muslim state. The Makrooship is of even worse magni 
tude if it is contracted where Muslims and Non Muslims 
are at war Daarul Harbc-o“bThe Makroohness is sub 


ject to the following conditions:- 


a) When the Muslim has given up all hope of his wife 


embracing Islaam. 


b) When there are no other Muslim women whom he deems 


fit for marriage. 
c) He fears adultery should he delay this marriage. 


Thus, if the person hopes and have sound reason to hope that the 
woman will embrace Islaam, then such a marriage will be 
deemed Sunnah and not Makrooh. Likewise, it is Sunnah, if no 
suitable Muslim female is to be found or when the person fears 


him'should the marriage be delayed. 


There is a factor which influences the authenticity of such mar 
rages. This is that both parents of the spouse’ should be 
Kitaabiyahs (Jews or Christian or both). However, if the father is 
aKitaabiy and mother Watha-Niyah au a (idolworshipper), 


then such a mariage is Haraam when the girl being spoken of, 


looses the religion of her father when she became Baaligh. 
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One. can clearly sec from the above, that this guestion revolves 
around what is best in the.religion and what is bad. If it is 
bencfecial, then it is commendable and if it is that it could 
possibly lead to evil, then it is deemed Makrooh. But, if one is 
sure that it will definitely lead to evil, then it is Haraam. 


The Discussion of a Woman who has been 
Thrice Issued with a Divorce Decree 


And the Hukum of how she can become Halaal for him once 
again. 

A Talaaq pronounced thrice is irrevocable. The only option open 
for a reconciliation to be effected is when the wife in the mean 
time remarries someone else and he in turn divorces her of his 
own free will after consummating the marriage. There should be 
no collusion of compulsion in this Talaagq. Allah says:- 
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"And if he had divorced her 
'thricethen she, does not be 
come Halaal for him until she 
has married another husband 


besides him". 
Suratul Baquarah (Verse 230) 


It is not necessary that the second husband should have the Niyah 
of living with her continuously. In fact she becomes Halaal for 
her first husband even if the second husband has in his mind the 
idea that he is marrying to make her Halaal again for her first 
husband. Such a person is termed by the Jurist as a Muhallil (one 
who has married a woman and made her AHalaal for her first 
husband). 
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from Haraam). They said: 


There has been much dispute over this over the years. It is also a 
known fact that there were people and there are still others around 
who are well known for contracting such marriages. The whole 
facade is arranged with the third party being remunerated for 
services rendered. The second husband contracts such a marriage 
and he waits for the instructions of the first husband to notify 
when to divorce her. 


This un-Islamic act has been and is still being perpetrated by 
unscrupulous hypocrites. The Sharee-ah abhors and deprecates 
such heinous acts. /t is not only totally Haraam but an absolute 
disgrace to enter into such arrangements to satisfy one's sexual 
lusts. The Holy Qur'an reminds us that even animals with no 
intelligence whatsoever are better classified than them. The 
Nabiy S.A.W. has said:- 


"Allah has cursed the one who i 
marries (with the sole idea) to tp-s <4% | do) ay A pee 
make a woman Halaal for her 

former husband and so too is 
the one cursed for whom the 
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woman is made Halaal for". sisi oly, 


In another Hadeeth, the Nabiy S.A.W. says: 


‘Should I notify you of the Tais 
M™Musta-aar? (He is a PIMP 


è. a person who gets paid for 
being a go between for prosti 
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^e Nabiy S.A. If said: "He is 
he Muhallil. Allah has cursed 


113 


z 
pon AA s ot aD Dee, 
J Modi, “pts sas 


Ju 





| 
| 


the Muhallil and the one for 
whom the woman is made 
Halaal for". Sess 
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This Hadeeth makes it quite clear that he who contracts such a 
marriage with the sole purpose of tasting a woman in a Halaal 
way, thereby using the Sharee-ah as an excuse, is cursed by 
Allah. We may be able to get away with it here in the Dunyaa, 
but, remember Allah knows what is concealed in our hearts and 
on the Day of Judgement, Allah will notify us even about our 
thoughts. 


Factors which are regarded as Noble by the Sharee-ah and 
which has to be observed when contracting such a marriage. 


1) It must not be a set up. 


2) It must be done with noble intentions and not for sexual 
motives. 


3) To bring peace and reconciliation between two people. 


4) To obviate the suffering which would prevail should they 
(the couple) be separated from each other, and more so, 
minor children who will be suffering the most. 


5) There should be no remuneration or any other material 
reward involved. 


6) The person who married such a woman must not be one 
who is well known for contracting such marriages. 


If the above factors are observed, then there can be no dispute that 
such a marriage is deemed sacred and that such a person will be 
well rewarded by Allah. 


KKK 
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Shuroots Governing the Correctness of such a 
Marriage 


1) That the second Aqd must be an Aqdus Saheeh (correct 
marriage). If the second contract was an Aqd Faasid or the 
women who slept with through Shubuhah or through 
Zinaa', then she will not be Halaal for her first husband. 


Allah says: 
"Then she does not become TOS aya if = SJ 
eR POOO T EEN ES 
Halaal for him until she mar- a - — - 
ries another husband". g 635 


Without dispute, the verse indicates marrying which makes one 
to understand it to be a proper marriage contract. 


2) That the intention of such a marriage must not be stated in 
the marriage contract 1.e. that the man says: 


"Tazaw Waitu Mari am a Wye be wr (ae 95 
Bishartilhlaa Lihaa Li Mutal 4 s _ we, 
Ligihaa". Vg-Std-g E 


po 


"I have married Mariam with the condition to make her Halaal 


for the one who has divorced her”. 


If this is done, the Agd becomes Baatil. If on the other hand the 
man marries a woman without any conditions at the Aqd, but he 
has in mind the fact that he will make her Halaal for her former 
husband, then it is Halaal but, Makrooh. 


3) That the man whom the woman marries must be one who 
is able to consummate a marriage even though one is not 
Baaligh yet. 


Note: It is not necessary for ejaculation to take place. Neither is 
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ita rule that the one the woman marries should be sane. Even an 
insane person is allowed to marry such a woman, providing, he 
has the ability of consummating the marriage. 


It is also not a rule that the second husband should be a Muslim. 
If for example the man married a kitabiyah, and divorces her 
thriee, whereafter she remarries a Thim Miy (Christian under 
Islamic Government), who divorces her after consummating 
such a marriage, then she becomes Halaal for her former 
husband. 

It is also not a rule, that the woman should marry a free man. If 
she marries a slave whose master had given permission, then the 
Aqd is also correct. 


It is also not necessary for a complete sexual act to take place 
which includes stimulation. It is even sufficient, for example for 
the man to place the tip of his penis (that portion of the penis 
which is exposed subsequent to the circumcision of the foreskin) 
in the woman's vagina. 


Sittina Aa-ishah reports that the wife of Rifaa-ah Al Qurathiy, 
came to the Nabiy S.A.W. and said:- Mic toe Mager oe 


e,~ Ria : ” à ae 
"/ was with Rifaa-ah and he Db < Cal i Sali aplsj Jip; aV 
divorced me. 1 then completed te 


| Ola | awe eee 
my Talaaq (Iddah) thereafter 23 y ? sry ya 
Abdurrahmaan the son of 


a i T iian MJ Atx ix i 
Zubair married me and he is JB 5 FU ny eee A 
kind of impotent". The Nabiy 
S.A. W. smiled and said: "Do í 
you wish to return to Rifaa- 





By Bo Sa 


ah ? No! not until you taste’! of aint 23h j a y Jő 
him and he tastes of you” WO a. aX 
SSI oly, tent 5 9s 5 


4) That the sex should take ple in the woman's vagina to 
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such an extent that the male organ should penetrate past 
the point of the hymen. If for example, the woman is a 
virgin, then the least sex will be for the husband to break 


her hymen. 


The woman will also not be Halaal for her first husband if 
the second husband has had anal sex with her. She will 
also not be Halaal for her first husband if the second 
husband is unable to have an erection and to just merely 
ejaculate on her. However, a person who was castrated 
and who has sexual relations with such a woman, she will 


still be Halaal for her former husband. 


It is also not a rule that the erection must be maintained 
and neither is it a rule that the male organ should be 
uncovered. Jf a prophylactic is used, then no harm is 
Oe a ae a er a re 2 ee AA 
D 
*1. The word Usailah is explained as follows: 
for aa WAUA AA Ee 
NA Jel i a OSS iji 
"At the very least the man can envelop himself over a woman when 


having sex" This information is obtained from the "Tafseer Al 
Maraaghee" page 174 Second Volume "Suratul Baquarah . ` 


*2, Preventing pregnancy is also allowed by the Sharee-ah. this is based 
on the following testimony which is reported by Sayduna Aboo Hurairah 


who said:- 
"We used to practice the Azl (when J5 - O”t ie fe 3 zi a l 
a man about to ejaculate removes = 
his private organ from his wife) f ; ` ` 

3 als 4 
during the time of the Nabiy. This fe Wa s~) ay l 
information reached him, but he 3 | ra E 
did not prohibit us". P y EUs 


The use of a condom or prophylactic is allowed onthe >»  , ~ 
(comparison). =De ODO 
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The Discussion when a Nikaah is performed to a certain proviso 
or itis limited to a specific period. 


When a Nikah is subjected to a specific proviso, then the Agd is 


Baatil. 


Example if the person says: "If my wife gives birth to a 


daughter to you". In this case the Agd will be Baatil. 


However, there are Shuroots connected to the Agd. These are 


divided into two sections:- 


L. 


1) 


2 


x 


3 


> 


4) 


Certain provisos which are Baatil and which nullify the 
Add. 


Provisos which are correct. 
Provisos Which are Incorrect 


When the husband makes a proviso in the Agd that he 
marries a woman who is a Muslim while he is a Thim-miy. 


That the wife to be should be under Iddah. 
That she should be pregnant from someone else. 


The Nikaah will also be Baatil if she marries a man with 
the proviso that she only marries him on condition that he 
does not have sex with her. 


However, if the husband states this in the Agd, and she 
accepts, then the Agd will not be invalid. The difference 
here is that the sex is her prerogative. So if she is satisfied, 
then no harm is done. Likewise, if she is satisfied to marry 
one who is impotent or one who has been castrated, then 
it is her prerogative. 


Provisos Which are Correct 


These are any rules of physical description which does not pre 
vent the correctness of the Agd from becoming void. Example: 
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(a) Beauty. 

(b) Virginity. 

(c) Freedom. 

(d) White complexion/fair in colour. 

(e) Brown skinned or dark complexion. 


If a man marries a woman and says: "I am marrying Khadeejah on 
the condition that she is beautiful, free, a virgin and that she be 
brown skinned". After the Nikaah, he finds out that she is totally 
the direct opposite of his expectations, then the contract is still 
valid, but he has the choice. 


he may if he so wishes, continue the Agd or he may Fasakh the 
Aqd. If on the other hand the man gave certain descriptions of 
what he wants his wife to possess, and afterwards it became clear 
that she possesses higher or nobler descriptions, or she has 
similar attributes to what she has been described to, then the 
marriage 1S correct and the man shall have no 
Khiyaar jL* (choice) in this instance. 


The same rule applies to the woman. If she has stipulated that the 
husband she marries should be fair in complexion, handsome, tall 
and a virgin, and these conditions are mentioned outside of the 
Add, then one does not act accordingly. If it also happens that a 
Waliy married a man saying to him "O Muhammad, I have 
married you ti this daughter of mine whose name is Bahiyah and 
she is a virgin". The man accepted and thereafter, he discovered 
that he had been cheated by the Waliy that the woman is not a 
virgin, he has the right to annul the marriage. If he Fasakhs the 
marriage before consummation, then no Sadaaq is necessary and 
nothing is required concerning the rights of marriage. 


But, if the husband nullifies his marriage after the marriage has 
been consummated, because only then did he discover the woman 
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to be a Thay-yib and not a Bikr. then he has to give her Mahrul 
Mithi. He also has to provide her with Nafaguah while she 
undergoes her period of waiting. He should also provide her with 
elothing for the stipulated duration as well as a house where she 
may undergo her Iddah. He has no right to reclaim from the Waliy 
who has cheated him. 


KKK 


Marriage for a Time Limit also known as 
Nikahul Mut-ah 


This chapter will be discussed under the following headings: 


1) Is there any, difference between Nikahul Mut- 
ah a E S and Nikaahul Mu-aqqat 
cJ yji J- hal (time limit)? 


2) What i is the true nature of both? 
3) What is the Hukum of both? 


4) How did the Nikahul Mut-ah become a legal act origi 
nally? 


Note: Mut-ah is derived from the word Mata-a CC” which 
signifies pleasure "enjoyment". So Mut-ah actually means a 
usufruct marriage for a specified time and exclusively for the 
purpose of sexual pleasure. 


The Jumhoor (majority) of Ulamaa' of the Shaafi-iy hold the 
view that there is no difference between Nikaahul Mut-ah and 
Nikaahul Mu-aqqat. They say that if a Waliy says to a man "I 
have married you to so and so for a period of one month", then it 
is regarded as Nikaahul Mut-ah. 
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The same applies to a situation where the marriage contract was 
contracted until a woman's life span. The reason for this is_ that 
the marital bond is binding even after death. Therefore, it is 
allowed for the husband to Ghusil the deceased wife or vice 


versa. There is also the inheritance factor which materialises 
after death. 


So, if it is that the marriage is contracted until death, then the A q d 
will be Baatil, because it will mean that when death occur, all 
traces of marriage immediately ceases. 


Some other Ulamaa' are of the opinion that there is a distinct 
difference between the two. They accept the viewpoint held by 
Sayduna Abdullah Bin Abbas who said: "Nikaahul Mut-ah is a 
marriage where there is no Waliy or witnesses present participat 
ing in the marriage contract. It is only the two parties involved. 
The whole aim of such a contract (if it can be even called a 
contract) is specifically designed for sexual pleasure and enjoy 
ment, because, if the aim and objective was for inheritance or 
having children, then they would have brought the Waliy and the 
witnesses into operation. 


The true nature if Nikahul Mut-ah is that the contract holds a 
proviso of a specified time limit. This is Haraam and Baatil, 
irrespective of whether there are witnesses or not. 


The Hukum of Nikahul Mut-ah and the marriage for a limited 
time is that it is Haraam and Baatil. If someone is found guilty of 
such an act, then the Haakim has the prerogative to severely 
reprimand or to even chastise such a person accordingly. How 
ever, the Haakim cannot execute the Hadd 3S- (penalty) of 
stoning such a person to death or giving either one or both one 
hundred lashes. 


The origin and legality of this decree became effective only for a 
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short spell when the Muslims were few in number and at the 
outset of Islaam. The Muslims were im continuous strife and 
battle with the Kuffar. It was a period in the history of Islaam 
when it was difficult and even impossible for its men to uphold 
the laws of marital life. This was particularly noteworthy in the 
beginning when money, a means of maintenance and support 
were scarce. The Quraish did not even want to trade with the 
Muslims. For this reason it was not even practical for them to 
even consider establishing a home. 


Besides, they were still steeped in Paganism and evil customs. 
They were so fond and even infatuated by women that when 
many of them embraced Islaam, they had a number of women 
under their wings. Whom they approached at any time they liked. 
So, what will such people's attitudes be at war? It was only 
natural that a specified law be decreed for them. So, instead of 
them committing adultery, the Nikaahul Mut-ah was formulated 
to save them from hardship they were experiencing. 


The other alternative was that a Muslim should fast. But, be 
cause, they were continueously engaged in battles, it would have 
been physically detrimental to the fighting forces to fast in order 
to suppress their sexual urge and at the same time, fight a war 
against the mighty Quraish, and also at times outnumbered by 
their enemies. It is for this reason, that the Holy Prophet S.A.W. 
allowed this type of Nikaah. 


It has been reported by 'Muslim' who said Subrah said: 


"The messenger of Allah in 

structed us to perform the 
Nikaahul Mut-ah during the 
year of victory (when Makkah 


Sd Do cok 
piii the Lo) AS gaw U yl 


a Fes Ox 9 Lee 
d + -9 


TREE 


was taken over) when we en- 
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1u£(! Makkah, and after that les 
vin before we left Makkah, he 


H aw al 
prohibited us therefrom". 


\ JJ 


This Hadeeth is very clear that it was a decree specified for a 


particular time for the necessity of war. 


IbnMajah reports that the Nabiy S.A.W. said: 


” 
aa / ‘ ML o s . s, - 
aore 1 gave you PATA Id as ao! cobs Leb 
sion to enjoy yourselves (with MEUS ERS 5 
women), truly Allah has made wl ols YI ce Gey! ot 


it Haraam until the Day of eS Aa h eer 
LLa eg SSI ge > 
It has been reported that Sayduna Abdullah Bin Abbas allowed 

theNikaahul Mut-ah, declaring it to be Jaa-iz. The truth is, that 

he allowed it before the message was given to him that it had been 

forbidden. 


Judgement". axle op oly) 


Here is a report of what transpired between Abdullah Bin Abbas 
and Abdullah Bin Zubair when they had a squabble on this issue. 
Ibn Zubair said, "I cannot see and understand why people can be 
so blind as though Allah has made them blind to say the Nikaahul 
Mut-ah is Halaal" (intimating at Ibn Abbass because he closed 
his eyes). Ibn Abbaas replied: "You are rude and uncivil, I saw 
he Imaam of Taqw a (piety) Rasoolul Laah making it Jaa-iz". Ibn 
Zubair replied: "I swear by Allah, that if you do it, I will surely 
stone you to death". This clearly indicates that Ibn Abbas at this 
point in time did not know that this law was abrogated. 


But, when he received the confirmation, he stepped down from 
his opinion. It has been reported that Saa-eed bin Zubair said: 
"Ibn Abbas stood up, addressed the people saying": "The 
NikaahulMut-ah is like carrion, blood and like the flesh of pork". 
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This indicates the extremity to which he went to emphasise that it 
is a prohibited act. 


* kK 


The Discussion of the Sadaaq 


Its Ta'reef (definition) ze-+ ` lis 

Sadaaq (dowry) is known as Mahr (stake given to the bride). 
Sadaagq is derived from the word Sadaquah which means to give 
alms voluntarily. Il signifies the dowry given by the husband to 
his wife with a sincere consciousness of love and understanding, 
hoping and trusting that Allah will grant him the power and 
ability to shower his wife, in future, with sufficient sustenance, 
through the Barakah (blessing) of the sacred Agd, to provide his 
wife with ever so more in the future with the same sincerity as he 
did on his wedding day. 


According to the Sharee-ah, Sadaaq or Mahr is termed as the 
money which is necessary to be given to a woman when a marital 
contract takes place in exchange of having relations with her. It 
is also to be given for a Nikaah Faasid or for a Wat ush shubuhah. 
It is even given for a marriage having taken place although 
consummation did not materialise. 


Sadaag is also Waajib for a man to give it to someone whom he 
married but through some legitimate reason, he lost that part of 
the woman's body he owned, e.g. A Waliy married his daughter 
who is still a tiny baby to a man. This man took the child and his 
mother gave suck to the child which makes the child now his 
foster-sister. She immediately becomes Haraam for him, but this 
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ch,ld must now get the Mahrul Mithl. The. husband now gets half 
of the Mohr because he did not and could not consummate the 


numage. 


Another form of Sadaag which is necessary is that Sadaaq which 
goes to a husband, e.g. two witnesses gave false testimony that a 
had divorced his 


KA JML>) or a Talaaq Raj-ee (revocable divorce 
TheHaakim then 


certain man wife thrice {Talaaq ` Baa-- 


separated them and the /ddah also now expires. 


Afteraime the two witnesses retracted their testimony was based 
on falsehood Mm this instance, it becomes Waajib for the two 
witnesses to pay the husband the Mahrul Mithl against whom 
they testified It does not matter in this instance whether their 


false testimony took place before consummation of a marriage or 


even after. 


KKK 


The Shuroots of the Mahr 


The rules of the Sadaaq are as follows: - 


1) That the Sadaaq must be of monetary value. It should not 
be money which has no monetary value. One is not even 
allowed to use as dowry, granules of com or anything 
which is valueless or which cannot really be utilised. 


There is no specific maximum nor any specific minimum 
limit to be given. Even a handful of corn or flour is 


sufficient as Sadaaq. 


It is however Sunnah that the Mahr should not be less than 


ten Dirhams. 


Munu Jaabir said: "The ' J j-'O ÁD 


w 
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food, then she will be lawful 


ka vr 
for him". works oy! oly) 


> ote? or 
AI A el (Pees ade ó Loy 
AMM ok e ja UA ala Ja 


Nabiy. S.A.W. notified them, 
that if a man gives a woman a 
Sadaaq, even a handful of 


ni? a7 o pi 
Yo 4 Gor 
From the above we learn that the Sadaag is not a require 

ment in itself for the marriage but that it is means of 


indicating to the husband that he is required to support his 
wife right from the outset. 


2) That the Sadaag must be Taahir (clean-Halaal). It must 
also be correct for usage. Sadaaq will not be regarded as 
Sah if it is given in the following items: 


(a) Ligour. 
(b) Pork. 
(c) Blood. 
(d) Carrion. 


This is so on the basis that it does not possess any form of 
value in the eyes of the Sharee-ah because the Sharee-ah 
has decreed that it is Haraam for Muslims to own such 
things. 


If the above mentioned items are mentioned in a contract, 
then the Agd will be Sah, but the Sadaag mentioned will 
be regarded as Baatil. In this case, it will be necessary for 
the husband to give his wife the Mahrul Mithl. 


It is ofcourse that a man married a woman for a stipulated 
amount of Sadaagq, but, he only possess half and the other 
half does not belong to him, then whatever belongs to him 
is taken by the wife and that which he did not own 
becomes Baatil. After this, we look into the situation of 
that which he did not possess. If it was something which 
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had no benefit in it for usage, like blood, then whatever he 
possessed is taken and the rest which was mentioned will 
be regarded as superfluous. 

On the other hand if the other half of the Sadaaq which did 
not belong to him was something which could be consid 
ered as something of value, like ligour for instance but 
considered Haraam by the Sharee-ah, then the wife can 
do one of the two things:- 


a) She may either Fasakh her Sadaag by declaring it null and 


void if she did not previously know of this. 


b) She may accept the situation as it is if she did not know of 


it previously. 

Should she declare her Sadaag to be null and void, then 
she becomes eligible for Mahrul Mithl. But, should she 
accept the situation as described in clause (b), then what © 
ever belonged to her husband, goes to her, and the wine 
forming the other half which was mentioned, is valued, 
and its value in cash form or any other AHalaal form is 
given to suppliment her dowry. 

Another example may be given. If a man marries a 
woman upon the Sadaaq of fifty camels while this fifty 
camels form her Mahrul Mithl. half these camels be 
longed to the husband while the other half was stolen 
property. Without doubt whatever he possessed, now goes 
as part of her Sadaag. The other half is now valued and 
she gets it in the form of cash, goods, pro misery notes etc.. 


The above is a situation where her Sadaaq is mentioned 
and the items are the same but varies in price like the 
camels. The items are the same, but like camels, the price 
varies according to age, weight and its all round physical 


condition. 
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3) 


Now we come to a situation where the goods forming the 
dowry are the same in every respect and even in the price, 
e.g. A man marries a woman upon the dowry of ten kilos 
of Australian com which form her Mahrul Mithl. half of 
this com belonged to the husband and the half belonged to 
the neighbour. She now takes the five kilos which be 
longed to her husband, then she gets the other half in the 
form of Mahrul Mithl, irrespective if whether the other 
half in cash is equal to the half which was stolen or 
irrespective of whether it was less or more. 


That the Sadaag must not be Maj-hool (unknown). If the 
Sadaaq is mentioned which is not clearly defined either in 
its form or in its description e.g. A man marries a woman 
upon the Sadaaq to be either one of these dresses or horses 
or he says: "I have married you for a camel out of my herd 
of camels". Then whatever was mentioned as Sadaaq is 
incorrect and the woman gets her Mahrul Mith. 


It is also not a rule that the Sadaq need be gold or silver 
only. It could be in the form of goods, animals, land, 
property or anything of value. It may even be in the form 
of education or even furniture. 


As testimony to education, there is a happening which 
took place of a woman who came up to the Rasool S.A.W. 
and said that she had come the Messenger of Allah to give 
herself over in marriage to the Rasool should the Holy 
Prophet want her. The Nabiy looked at her for some time. 
One of the companions interrupted and said: "O Prophet, 
if you have no need for her, then marry her to me". The 
Holy Prophet then asked him what he had of dowry ? He 
replied: "Nothing". He was sent home to further establish 
if he had anything of value to give this lady as dowry. He 
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returned saying that he had nothing. The Nabiy then 


questioned him as follows: - 


"What do you have Oj "F 
the Holy Quran? He said: "i 
have this Surah and that 
Surah" and he counted it off. 


The Nabiy S.A. W. said to him: P RAAR 
$ aL rb oF CP M 
5a P 


a JU S STA ya aa 130 


GE iS Baa lis F 


"Can you recite these by 
heart?" He replied "Yes.The 
Nabiy said; "Go, for I have 


married you to her upon that 


DD P- p -- ° Ss > - 
GSS 44s Cas! OG (a JL 


Jo 
which you possess of the Holy J AI cy Sle, Co 


1 mn 
Qur'an". (5 GES sty, 
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The Following are Allowed as Sadaaq 
a) To teach or educate the wife in subjects of Fiqh or even 


any other subjects. 


b) To teach her a trade such as spinning, dressmaking, g, J— 
ipg, pattern making etc.. 


c) To make her clothing. \ 
d) To build her a house. 


e) To do her house work. 


Remember the golden rule; ''Anything which is of vai,,, $ 


S 
orectto be given as Sadaaq ". 
The following are the exceptions to the rule and it is oœ . 
"S ; ; ; in 
confliction with whatever was mentioned above: Exampj.. 
A 
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man marries a woman and states: "I am marrying you so that I 
can become your slave". Such a Sadaaq is incorrect and it causes 
the Nikah to be invalid. The reason for this is that it is not correct 
for a woman who possesses a slave (not servant) to marry such a 


person unless he is freed. 


Example Two 


A man who had sex with a slave woman under the banner of Wat 
ush shubuhah. This woman give birth to a son. This man then 
bought this slave woman who give him a son. The son became of 
marriageable age and the man gave his slave woman as Sadaaq to 
his son's wife. Such a dowry is null and void. 


Here the reason is that this slave woman is this boy's mother, and 
when it comes to her chil 1, she is regarded as a free woman and 
as such, unfit for Sadaag, but, fit for any other transaction not 


related to her son. 


Example Three 

A man marries a woman for the clothing he wears which is the 
only clothing he is in possession of to cover his Owrah. Although 
his clothing has a value attached to it, it may not under -any 


circumstances be used as dowry. 
KKK 


The Different Divisions of Sadaaq 


classified as Sah (correct) 


b) A Sadaaq which is necessary to be given when consum 
mation takes place through an Agd that is Saheeh or even 
Faasid or even through Shubuhah purposes. 


Concerning the first kind of Sadaaq namely that which must be 
given through an Aqdus Saheeh is everything that was mentioned 
at an Aqd. Nothing less and nothing more. But, when the Sadaaq 
was not mentioned at the Agd, then it is Waajib for the man to give 
the Mahrul Mithl. 


There are also certain circumstances however, which causes the 
entire dowry to fall away and act at times even half falls away 
even though the Aqd was Saheeh. The entire Sadaaq falls away 
when the woman becomes Murtad or she did an act which causes 
her to become Haraam through Musaaharah purposes. In both 
instances, the Sadaag falls away completely if this was estab 
lished before the Watt. This is so because the separation become 


necessary because of her indulgence. 


On the other hand, half of the dowry falls away when the husband 
divorces her wife before the Watt, when he is responsible for the 
separation. This results when he became an apostate or he does 
something which makes his wife Haraam through reasons of 


Musaaharah. 
The entire Sadaag in some other instances become Waajib and it 


cannot be said that because of certain circumstances, it could fall 
away in total or in part. Here we have two situations:- 


1) When the Watt takes place. Here the Sadaag becomes 
effective when the Watt takes place completely in the 
normal manner. The dowry also becomes necessary even 


Also under discussion is the Nikaah Faasid and when both are 


together in seclusion. 


Sadaag is divided into two types: 


a) A Sadaag which becomes Waajib through an Aqd which is | when the husband has had anal sexual relations with his 


wife. Remember, this is totally Haraam. The Nabiy 
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S.A.W. has said:- 
Us AS . afno Ta ot eee A ” 
PP O UA 


Ww 


"Allah has cursed the man 
who goes to his wife via the 
" a-la Jiu 
anus". 

Because of the Haraam act the husband has done, it does not 


forfeit the Sadaaq to be given. 


Note: If the man disputes the fact that he had approached his 
wife "via the anus", then this word is taken into consideration 
by the Hakim providing he swears under oath. 


When a man has been alone with his wife irrespective of what the 
tme limit was, but he did not consummate his marriage, then it 
cannot be said or imagined that Sadaaq is due from his on the 
basis that they were in seclusion. According to Imaam Aboo 
Haneefah, being in seclusion is like the Watt. 


The Mahr also becomes effective when the man had relations 
with his wife while she was menstruating or when she had Nifaas. 
This too is strictly forbidden by Allah. Allah says: 


3 


"They ask thee concerning er ee open, Poet Ot ae 
ya - ji : sl- f ‘i! 
womenfolk menstruating ?". 3 J alia uo sb; wie’ 
Say: "It is a poltion, so ab o D 
OAP VT TES f 7 
stain from womenfolk while PM xl [j (Sal 


they are menstruating. And do 


9 - 
i > "L GS ot Af 


Dre CALEY, 


not go near them until they are 


clean ". 
Suratul Baquarah (Verse 222) 


2) Another situation where the entire dowry becomes effec 
tive is when death occurs to one of them before Watt took 
place. It is of no consequence whether the death occurred 


naturally or otherwise. So, if a wife commits suicide or 


132 


the husband murders her, then the entire dowry still be 
comes effective. However, should the wife murder her 
husband, then no dowry is necessary. She also cannot 
claim any inheritance. 


Note: No Mahr is given when a man marries a woman and 

artificial insemination took place e.g. the semen of the husband 

was taken in a tube and through this method pregnancy is 

caused, even if they were alone and had romanced. Should the 

husband divorce his wife after this, she is then only eligible for 

half the Sadaaq. 

As for the second section of the Sadaaq which is to be given 
when Watt takes place either through an Agdus Saheeh or an Agd 
Faasid. When Watt takes place through an Agdus Saheeh, then 
the entire Mahr is to be given. However, if Watt took place 
through an Agd Faasid, then the following is taken into consider 
ation. 


It is said tht a Nikaah Faasid is an Agd which is void of a rule 
among the rules of marriage. As for a Nikaah which is Baatil, it 
is on the other hand a contract which is void of the principle from 
among the five principles of marriage. It is generally accepted by 
theShaafi-iyah Ilamaa' that both these terms are decreed as one 
with no difference in between. 


KKK 


The Nikaahs Which are Regarded as Baatil 


The Nikaahus Shighaar. This a type of marriage where one 
man marries his daughter to the other, while the other again 
marries his daughter again to him on the understanding that 


each of their daughters become the Mahr for one another. 


Nikaahul Mut-ah . See page 69 
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Nikaah for one in Ihraam for Hajj or Umrah or both. 


When a man marries off his daughter after having given two 
persons the right to find a suitable suitor for his daughter. Both 
these agents married her off to two different persons, but, it 
cannot be ascertain as to whom she was first married off to. 


The cases as described above have no penalty decrees. In other 
words, these people cannot be penalised as being adulterers and 
so be stoned to death or chastised with one hundred lashes each. 


Another form of Nikaah Faasid is the Nikaah of a woman who is 
under going her Iddah of either divorce or death, or even a 
woman called a Mustabri-Ahs\ (One who is undergoing 
a period of waiting to ascertain whether her womb is free from 
pregnancy even through Wat Ush Shubu Hah. 


In all above circumstances, No Nikaah should take place unless 
certainty is ascertained that none of them are pregnant and that 
the period of waiting had definitely elapsed. 


If for example, a man marries a woman who falls under any of the 
above situations even though both of them are doubtful of the 
woman's condition, and sex was performed, then such a man and 
woman will both be penalised and will be subjected to punish 
ment which will have to be meted out by the Haakim accordingly. 


No Iddah in this instance and no family ties is established through 
such an Agd. The children will be considered as illegitimate and 
as such, are not eligible for inheritance, and lastly, there is no 
Sadaag. When such an Agd takes place, it is considered as 
Zinaa'. The reason for this is that as long as the woman in under 
Iddah, she is bound to the bond of marriage and under the care of 
someone else. 


As has been mentioned above, a contract taking place under the 
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above conditions is regarded as Zinaa’ unless those involved 
there in claim that they did not know and they are among those 
who may be excused for their ignorance, because, they live far 
away from the Ulamaa' and are not by any means able to travel to 
go and learn. Another excuse may be that they are among those 
who recently embraced Islaam. 


The same rule applies to a woman who is married and who is in 
doubt as to whether her Iddah has terminated or not. This could 
be possible when she finds sign of heaviness in her womb or even 
movement. Under such circumstances, she is not allowed to 
enter into any marriage transaction. Remember, as has been said 
before specifically in the first section is this Kitaab, that the man 
and the woman must both be free any condition or situation that 
will prevent them from contracting a marriage. 


So, if a man contracts an Agd with her under the above circum 
stances, then it is regarded as Baatil, even if it is conclusively 
established afterwards that there is no pregnancy. Always re 
member, that it is necessary that certainty must be established 
beforehand whether both parties are Halaal for each other. 


Note: Here is an exception to the above rule. This is a case where 
the man goes missing for a long duration and his whereabouts 
are unknown to all. The man's wife then married another man 
before certainty was established as to whether he was dead or 
that he had actually Talaaged her. After a while, his death is 
established or news is received that he had divorced her. In this 
instance, the second Aqd is classified as Sah. The reason for this 
is that the wife is not allowed to marry any other man until such 
time she had undergone her Iddah. So, it is only evident that the 
Haakim should have declared the husband as dead or 
subsequently issues her with a Talaaq or Fasakh decree, 
whereafter she undergoes her Iddah. 
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an. The Hadd in this instance is not instituted upon the boy 


"orn 


Thus, before she actually got married. She was one hundred definitely on the woman. 


percent sure that she was not pregnant and that there was nothing 


which her former husband may have left behind in her. Nowise, if the man was insane and the woman was sane and 


It is also clear from the above example that the Sharee-ah looks at 
the position of the woman and not at anything else. Another form 
of Nikaah Faasid, is when a man marries a Watha Niy-yah 


4<~j who did not receive divine revelation. 


When a man marries a Murtad, the Nikaah will also be null and 
void or vice versa. If a man marries a woman and she turns 


Murtad before the Watt took place, then the marriage is Baatil. If 


she turns apostate after the consummation of the marriage, then 
we do not place her under Hadd until she has undergone her 
Iddah. The reason for this is that she may be Haamil (pregnant) 
and as a result thereof, the penalty is delayed. So, if a man has 
sexual relations with his Murtad woman, under the idea that she 
is still his wife because punishment was not meted out, then no 
penalty is to be executed against such a husband because of the 


malign, then the Hadd is impliment against the woman. There is 
remarkable difference here compared to the other situations, 
ftisis that Iddah is necessary here and any child which comes 
from such an act is regarded as legitimate. 


Whatis the situation of a man who was forced to have sex with a 
woman who was satisfied? The Sharee-ah regards them both as 
adulterers but the man is not punished due to the Shubuhah 
(uncertainty) of having been forced. Punishment is meted out to 
the woman accordingly. No Iddah is compulsory and any child 
coming from such Watt is illegitimate. The reason for this is that 
it 1s not possible for a man under the above threat to even commit 
ZiW. There is that feeling of arousal which causes an erection 
nt the man making it possible for him to have entry into the 
woman's vagina. If he was threatened, then it was not possible for 


Shubu-hah (uncertainty) that the Agd was still intact. him to be aroused for sex. He could even not have had an erection 





DE and therefore, there is a difference in Hukum between the Mukrih 
mg aaah La also. Baatini performed. by, a free manyanga waye (theone who was forced) and the Muraahig as well as the insane 
woman or vice versa. 

person. 
Note: We must remember this rule: Any Watt which took place ok Kk 
which does not make the Hadd Waajib upon the perpetrator, 
then Iddah is necessary and so too is the Mahrul Mithl. Any 


offspring from such Aqds remain firm and established (legal). 


The Discussion of Watt Ush-Shubuhah 
There are exceptions to the above clause. Remember, the clause x 
ItoUshShubuhah causes the Mahrul Mithl to become Waajib. 


stipulates the perperator. So the one to whom it is done to is : 3 
Ifaman sleeps with a woman who is asleep under the pretext that 


exempted in some instances. If for example, a young 
Py boy (a boy who is not Mukallaf yet, but 
physically well built, and womenfolk with normal sexual desires 


M hi she is his wife, and afterwards the error is established, then no 
uraahi 
| ham is done and Mahrul Mithl is given and the Iddah immedi 


| eee <a 2 | fective. 
may be strongly attracted to him), commits Zinaa’with zBaaligh WAA ceive 
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However, if the woman becomes aware of what was happening, 
then she is classified as an adulteress upon whom the Hadd 
becomes effective. The Shaafi-iys divide the Shubu-ah situation 
which averts the Hadd penalty and which binds the Mahrul Mithl 


into four categories:- 


1. Shubuhatul Faa-il 


This signifies the uncertainty of the perpetrator. This is a situa 

tion where the man has sex with a woman under the assumption 
that he is sleeping with his wife or that he is having sex with his 
slave woman. Afterwards the fact was established. Such an act is 
not classified as either Halaal or Haraam. This is so on the basis 
that he was unaware at the time, and as such, he is classified as 
one not under the decree of Takleef (commandment). 


yp Shubuhatul Milk 


This signifies uncertainty of possession. This is a situation where 
the man had Watt with a slave woman who does not really belong 
to him, e.g. there is a contract between him and another man 
concerning this slave woman that the one owes the other. The 
same rule applies to a man who slept with his Mukaatibah 
under the assumption that she belongs to him and only found 
out about his error afterwards. A Mukaatibah is a slave woman 
who is under contract with her master that she can receive her 
freedom once she had paid off her master a certain sum of money 
agreed upon between the two. 


In both these circumstances, possession is not complete. This act 

is classified as Haraam although the Hadd is not executed be 

cause of the person's error. Such a person must be warned that it 
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 Wagjib for him to establish the fact before he does anything 


which may be a violation of the Sharee-ah. 


3. Shubuhatut Tareeq. 


This signifies uncertainty of path chosen. This is a situation 
wherethe man marries a woman without Waliy and witnesses and 
consummated the marriage by adopting the procedure of Imaam: 
DawoodAth Thaaw Hiriy who Hukums that such a marriage is 
correct. Taqleeding (adopting the procedure) of this Imaam is not 
classified as Halaal or Haraam. But doing the above act without 
Imaam Dawood Ath 


having adopted the procedure of 


Thaawhiriy, is classified as Haraam. 


4. Shubuhatul Mahal 


This signifies uncertainty of place. This is a situation where a 
man had sex with his son's slave woman under the assumption 
that whatever belongs to his son, belongs to him, or, when a son 
has sex with his father's slave woman under the same assumption. 
This type of Watt is considered to be Haraam because, it is wrong 
to indulge in something one assumes to possess without varifying 
whether one really possess it. 


The first three situations of WatUsh Shubuhah do not make the 
Hadd Waajib. The Mahrul Mithl must be given in its two forms 
(a) Mahr for a Bikr (b) Mahr for a thay-yib. 


IftheShubu-hah is repeated, then the Mahr is not increased to the 
MahrulMithl for the number of times sex took place. Example: 
The man slept with a woman assuming her to be his wife. After 
that, he slept with her again under the same assumption, then one 
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Mahrul Mithl is Waajib if he did not give it to her previously. erie E T A T ETT. aes “i Ne oss Shes a} 


But, if the man slept with her a number of times under the decree other: "I have married you to 


of Shubuhatul Milk and with another woman under Shubuhatul my daughter on the condition NAE UPL YA A 


Faa-il, then two dowries are necessary. that you marry me to your wg ia or. < 
daughter", and both of them 

If a man slept with a woman under the decree of Wat Ush JA OES ihers os ee a ae 

Shubuhah and her Mahrul Mithl is high on the basis that she is an Bena" 2 a rR. eS 

extremely beautiful person, and after a time he slept with her (a os 

second time) under the very same Shubuhah, then he must still The same rule applies when a man says: "I have married- you to 


my daughter on the condition that you marry me to your daughter 
and then each of them puts the sum of one hundred pounds down 
as Sadaaq for the other". The mentioning here of the Sadaag 
does not remove the bodies of both women from actually being 
Sadaag. The same applies in the first instance. Their bodies are 
actually being treated as the Sadaag which 1s invalid. 


give her the equivalent Mahrul Mithl which he had given her in 
the first instance. He cannot come forth with the argument that 
she has lost some of her beauty through time and age. 


KKK 


The Discussion of the Nikaah Ash Shighaar = The reason for such marriages being classified as Haraam is on 
the basis that they are now classified as partners in the Agd. We 
It has been reported by Saydunaa Abdullah Bin Umar who said all know by now that the Sadaaq is the wife’s prerogative. She 





has the full say in this matter. So if a father stipulates that he is 


"The Nabiy S.A.W. prohibited sti ei s a ; 
MRS aria The (A-J ole ú Shoat I dij matrying his daughter off on the basis that the other party must 
| rede that «a man ae at GJI 3 u *. 11 Pa ag aa pya 5 ne then it is as though her body belongs to both 
marries off his daughter to an Pea WA age To ner ausgang: 
other man upon the condition 2> Y 4> ay Sit AK iF J However, if the body is not mentioned in the contract, then such 
that the other man again mar S o- aa an Aqd is regarded as Sa” e.g. A man says to the other: ” I 
ries his daughter to him with i se , have married my daughter Fatimah to you for an amount of one 
no Sadaaq in between them ". Sbi olJ hundred Dollars/rand and that you marry me to your daughter 


lameelah for the sum of one hundred and seventy Dollars/ 


According to the Arabic language, Shighaar signifies the position 
Riyaals. Such an Aqd without dispute is correct. 


the dog is in when he urinates (lifting up his leg). But. according 

to the Sharee-ah, it is when the Aqd is contracted by two men ` 
marrying each other's daughter on the grounds that each daughter 
becomes the dowry of the other. 


In certain outskirts in Muslim cities, it is guite common that two 
sons ofa man many two daughters of another person at one given 


Bo & At the Agd no statement is made of the dowry, hut it has 


Eo lO 
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or fF 
| | 

j 

if 

ini 


already been mentioned outside of the A-and the amd - °< 
known. This is not Nikaahusb Sbigbaar. 


wisn i wey 


ttt . 


The Discussion of How 
Mahrul Mithl ts Established 


Mahrul Mirhl is established, firstly, through the concept H 

t^iyaas (comparison). She compares herself to her female rela 

tives and says to herself, if that woman was a man. would he have 
been Haraam for me on the basis of Asabah (paternal hnas 


relationship). 


If the answer is in the affirmative, then she investigates what her 
aunts (from father's side's) dowry were, when they got married. If 
it was a stipulated amount which they all got married for. then that 
amount becomes her Mahrul Mithl. 


If there are no paternal relatives, then she compares herself, 


firstly, to: 

(a) Her own Blood sister. 

(b) Her sister from father's side. 
(c) Daughters of one’s brother. 
(d) Daughters of a brother's son. 
(e) Daughters of uncles. 
D Aunts from father's side. 


If it is not possible to consider the Mahrul Mirhl with anyone 
mentioned above, for the simple reason, that they are non exis- 
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-> a 


. Wak oh +o ~ 3 ; 
pa t Hey Ge CUSE but their dowries.are unknown to them. 


> barei-.-rev am unmarried. She then compares herself to 
mkewe, Fom ber mother’s side. Here ig mc ra ves VOM 
= aeérandparent's side. In this category children of 
Zipi arts and sisters are not considered as family. but. a.s 
erem.;§ the sequence to follow:- 


? Mother. 
* Sisters of mother (aunts). 
© Grandmothers. 

©  Airts from mother's side. 


© Daughters of one's mother’s brothers. 


le. .b above cannot be established, then she compares herself to 
te womenfolk of the city in which she lives and specifically 
“menfolk who can be linked to her in beauty or ugliness which 
>t actually strive for to acquire. An example of this is: ’elo- 
wice. virginity, divorcees or even elderly women”. Therefore. 
tiso happens that this particular woman is in possession of a 
riity much sought after, and there is one among her family who 
ra remotely can be compared to her. then a Sadaaq is set for her 
scordingly- 
ki Said that a woman must forgive and display indulgence if 
skx of her family do not possess qualities which are much 
sought after. If for example, a woman has three paternal uncles, 


fh?is a noted Aalim while her other two uncles are illiterate. The 
Ain then married his daughter for one hundred Dollars while 
“be wher two married their daughters off for fifty Dollars. Such 
Groans Mahrul Mithl is then established at fifty Dollars. The 
"oe P “ken towards .the.,, of the two illiterate 
4scbtldren. The reason why one hundred dollars was 
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charged, was on the basis that an Aalim's daughter will be much 
sought after unlike others not in this category. 


On the other hand indulgence must also be displayed when a 
husband is in possession of certain qualities which are much 
sought after e.g. A woman married an Aalim for one hundred 

dollars, but, her sister got married for two hundred dollars to an 


average man. The Mahrul Mithl is established and fixed upon the 
following rule: "If a husband is an Aalim, Mahrul Mithl is fixed 


at one hundred dollars, but, if the husband is not an Aalim, then 
Mahrul Mithl 1s fixed at two hundred dollars. 


1000 | 


>J Jia p, ” 
S15 S IIIA G ay 
BT thee: G2 ey gyd cIdul-L | 


> 


2 SLES sph! ceded ai 
we O55) oles! »SY eb) ii, 
St Lè cLlij—p'yl j 


coe? 


na FA £ 5 yal Lal” 


Ww 
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GLOSSORY 


Definitions of Terms and Words 


Ahadeeth Sayings of our Holy Prophet. 
Ajamiy Non Arab/Foreigner. 
Akhirah The Hereafter. 

Amaanah Trust/An entrustment. 
Ammatayn Two paternal aunts. 

Arabiy Arabian. 

Asabah Family relationship from father's side. 
Asnaam Idols. 

Aqd Contract. 

Aqd faasid A contract which is incorrect. 
Agd Saheeh A contract which is correct. 
Aqdun Nikaah A marriage contract. 

Baaligh 


One who is mature and under commandment/ 
compulsion of law. 


Banee Israa-eel Children of Israel (Jews') 


Baatil 


Null and void. 

Barakah Blessings. 

Bikr Virgin. 

Darul Harb A place wherein Muslims are at war with Non 
Muslims. 

Dawood Ath- The name of a learned scholar who interpreted 

Thaawhiriy everything literally. 

Deen 


Religion. 
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Dunya 


Eemaan 


Eejab 


Fard Kiff ay ah 
Faasiq 

Fitnah 

Figh 
Fuquahaa 


Furoo 


Fatwah 
Fasakh 
Ghinaa 
Ghusil 


Hurmatul- 
Musaahrah 


Haamil 
Hayd 
Hadd 
Hadeeth 
Hukum 
Haakim 
Halaal 
Haraam 


Hurriyah 
Hirfah 


The world. 


Faith. 


A phrace spoken by the bride's representative 
when he marries off his daughter. 


A compulsion of sufficiency. 
A sinner. 

Discord/dissention. 
Jurisprudence. 

Muslim Jurists. 


1 


Branches "Ilmul Furoo 
doctrines of the branches. 
Verdict. 


Annulment of marriage. 


the knowledge or 


Singing. 
Bathing (to have a bath). 


A situation of unlawfulness in relationship 
through marriage. 
Pregnant. 

Menstruation. 

Penalty. 

A saying of the Holy Prophet. 
Decree. 

Judge. 

Lawful. 

Unlawful/prohibited. 

Free of slavery. 


Profession. 
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Haj Pilgrimage. 


Islaam The name of the Religion of Submission 

Imaam Shaafiy The leader of a school of ideology based on the 
Shhafi-iy School of thought (Math-haab). 

The leader of a school of ideology based 
Hanafiy Math-haab. 

Hambaliy The name of a school of ideology base 
Hambaliy Math-haab. 

The name of a school of ideology base 
Maalikiy Math-haab. 


a 


Hanafiy 
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Maalikiy 





Iddah Period of waiting. 
Ihraam A situation one is in when contemplati 

into the deeds of Haj or Umrah or bothif 
Daah God. , 
Injeel Bible. 


( 


Ikhraah TO be forced. 
Jaa-iz Permissible. 
Jumhoor Majority. 


Khayaal Alh Thil Motion picture making/photogr¢ Ap 
Indirect form of speech. 











Kinaayah ` 
Kafaa-ah The situation of equal suiting. i 
Kuff The same as Kafaa-ah/compatibility. 
Kitaab Book. E 
Kitaabiy The name given to a person who is a ht 
the Christian or Jewish faith. Vier ik 
Khiyaar — Choice. 
Khaalatayn 


Two maternal aunts. m 
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Nabateans (A Coptic). 
Mukrih One who is forced. A 7 ii 
Mudd/Moed Three quarter kilogram. ‘ys ieee 
| Marriage. 
Mustahab Another name of something that is sunnah. sal a 
| 
Mahram One who is Haraam for marriage. E- : wania 
Math-haabs An adopted procedure of ideology, Owtivae Aa aL aI a aes ae ae 
Mavu-ithah admonishment. ) ges 
Mowaaith sigur el ee ee 
Muslin One who submits to Allah's Will ais The tribe from which Nabiy Muhammed hails 
§ 
Musaaharah Family relationship through marriage. Y from. 

Majnoon An insane person. qaraabah Family/relatives. 

Mahrul Mithl A stipulated dowry set according to what family Qube Acceptance of a marriage contract or other. 

relations got married upon. (ua doe A judge. 

Mukaatibah A slave woman whose freedom is set upon a (uadaa Debt being paid in. 

stipulated amount she has to pay. C i 
OMparison. 

Makkah The city where the Holy Prophet was bom. Qiyaas P 

Mahr yee Qiyaamah The Day of Judgement. 

Muhallil The name of the person who marries a woman 

who has been divorced thrice, to make her lawful Rawaatid A sect of the Shia who ceased to be Muslims. 
for her previous husband. Radaa Foster relationships. 

Makrooh An action which is abhorent. 

Murtad An apostate. Si ttinaa or Honorific words preceding the name of a comp 

Mushrik An idolater / Polytheist. Munaa anion of the Nabiy S.A.W. 
Mukallaf One under compulsion of law. Sah Correct. 
Sharee-ah Name of Islamic code of ethics. 
Nasaaraa Christians. Sareeh Beti 
Nifaas Blood which flow after childbirth. 

À seghah Form of speech/wording from both the bride 
Nikaah ash- A form of marriage of two fathers who marries - j 
Shighaar each other's daughter without dowry. Sahaabah groom and the bride to be's representative. 

2 aapa : 
Nikaahul Mut-aha marriage contracted for a stipulated time. h Companions of the Prophet. 
Niyah Intention. atn. Error of the doer/perpetrator. 
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Shubuhatul- Uncertainty/error of place 


Mahal 
Shubuhatul- 
Milk 
Shubuhatul- 
Tareeg 


Shee-ah 
Imaamiy-yah 


Saa-ibah 
Sayduna Jibreel 
Sayduna Eesaa 
Sadaag 
Sadaguah 
Shuroots 


Sunnah Mu- 
Akkad 


Suwar 


Tasweer 
Taabi-iy 
Talaag 
Tarteeb 
Thay-yib 
Talaag Baa-in 
Talaag raj-eey 
Taukeel 


Thimmiy 


Uncertainty of possession. 
Uncertainty of path. 


A sect who believe in a certain group of people 
as their infallible Imaams who guide them to 
righteousness. 

People who worship th stars. 

The Angel Gabriel/Jibreel. 

Nabiy Eesa/Jesus. 

Dowry. 

Voluntary alms. 

Rules. 

An action in worship which is strongly encour 
aged by the Sharee-ah. 
Idols/sketches/paintings/portraits. 


Drawing/sketching illustration/photography. 
A successor of a companion. 

Divorce. 

Proper sequence. 

A divorcee or widow. 

An irrevocable divorce decree. 

A revocable divorce decree. 


When the representative of the bride commis 
sions someone to solemnize the marriage con 


tract. 
A Christian living under Muslim Government. 
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Takleef 
Ta'reef 


Usool 


One under compulsion of law. 


Definition. 


Origins/principles. 


Ubhadul Asnaam Idol worshippers. 


Ubbadul au- 
thaan 


Umrah 
Plemma' 


Wilaayah 
Watt 
Wat shubuhah 
Wakeel 
Waliy 
Waliy Ghayru 
Mujbir 
W'aleemah 
Yahood 
Zawwaj 
Zouwj 
Zouwjah 
Zinna! 


Zaaniyah 


The same as above. 


Pilgrimage to Mecca of a lesser nature. 
Learned men. 


The situation of representation. 
Saxual act. 
A sexual act erroneously performed. 
Overseer. 
Representative. 
The father/grandfather, brother or any Mahram 
the divorcee or widow. 

Wedding Banquet. 

Jews. 

Wedding. 

Husband/bridegroom. 

witfe/bride. 

Adultery 


A woman who committed adultery. 


kkk k 
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